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Petition 

TAX COURT OF THE UNITED STATES 


[Same Title] 


The above named petitioners hereby petition for a re- 
determination of the deficiency (bearing symbols AU:R: 
MW :gc) dated August 7, 19G9, and as a basis of this pro¬ 
ceeding, allege as follows: 

1. The petitioners are the co-executors of the Estate of 
David Smith and their legal address in this capacity is 
c/o Ira M. Lowe, Co-Executor, 60 E. 42nd Street, New York, 
N.Y. 10017. The return was for the date of death of the 
decedent, May 23, 1965 and was filed with the District 
Director of Internal Revenue, Albany, New York, 12210. 

2. The notice of deficiency, a copy of which is attached 
hereto and marked Exhibit “A” was mailed to the peti¬ 
tioners on August 7, 1969. 

3. The commissioner determined a deficiency in estate 
tax in the amount of $2,444,629.17 all of which is in contro¬ 
versy. In addition, at the conclusion of the examination, 
an agreement was reached on the then proposed deficiency 
of $46,449.67 and this amount plus interest was paid. That 
amount is also now in controversy. Therefore, the total 
amount in dispute is $2,491,078.84. 

4. The determination of tax set forth in said notice of 
deficiency as adjusted in item 3 above is based upon the 
following errors: 

(a) The commissioner erred in determining that the 
petitioners returned value of $714,000 for pieces of art by 
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Petition 

the decedent is to be valued at $5,256,918.00. The amount 
returned was based upon a qualified expert appraisal and 
the commissioner contends erroneously that the values are 
to be returned at retail value due to actual or prospective 
sales price after death. 

(b) In determining a deficiency based upon the revenue 
agent’s proposed adjustments, it was agreed, based solely 
on the expectation that the proposed adjustments would 
prevail, that items of $60,000.00, $20,000.00 and $14,818.32 
would be disallowed in the amount of $76,224.67. The com¬ 
missioner erred in not returning Form 890-B, Estate Tax 
Waiver in the amount of $46,449.07 since lie did not agree 
with the results thereof. The above disallowances were a 
part of the amount agreed to in such Form 890-B. These 
amounts were Executor’s commissions, $49,406.35; attor¬ 
ney fees, $12,000.00; and miscellaneous administrative ex¬ 
penses, $14,818.32 allowable either for estate tax or income 
tax but not for both. 

(c) The commissioner erred in not allowing any credit 
for State death taxes ns the amount previously allowed at 
the time of securing the Form 890-B, Estate Tax Waiver 
was allowed in the amount of $28,597.95 as proved or allow¬ 
able per allowance table. Based upon the increase in tax¬ 
able estate per 890-B, additional State death taxes were 
paid so that the tola! paid, exclusive of interest was $39,- 
889.93 and interest of $3,547.74 was charged and paid. 

5. The facts upon which the petitioners rely as the basis 
of this case are as follows: 

(a) The petitioners prepared and filed the estate tax 
return upon the basis of competent, expert, appraisal of 
the value of works of the decedent on hand at date of death. 

(b) By letter dated July 8, 1968 (symbols ALB :AU:F: 
05JFR), Exhibit “B”, a Form 890-B, Estate Tax Waiver 
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was submitted to the petitioners setting forth agreed upon 
results of an examination by Internal Revenue Agent, John 
F. Rausch. This letter proposed a deficiency of $46,449.67 
and was executed by the petitioners on the basis that this 
would be the tax result. 

(c) The results were predicated in part upon Mr. 
Rausch’s acceptance of an expert appraisal of the works 
of art of the decedent. 

(d) As a corollary thereto and included in the results 
of the examination were certain items agreed to by the 
petitioners as being disallowed as they would deduct these 
items on a fiduciary income tax return. 

(e) The deficiency agreed upon included the allowance 
of a credit for State death taxes in the amount of $28,597.95. 

(f) The determination of the commissioner set forth in 
Exhibit “A” attached hereto is arbitrary, discriminatory 
and capricious since under all circumstances, values at date 
of death and not subsequent values control the amount of 
taxable estate. Furthermore, Petitioners properly placed 
reliance on the agreement entered into between them and 
the agents and subsequently acted in accordance with this 
agreement. Any additional deficiencies and damages ac¬ 
cruing from the later assessment of deficiencies amounts 
to a taking of Petitioner’s property without duo- process. 
To compound the damages to Petitioners the respondent 
was dilatory in waiting until the approach of the Statute 
of Limitations period before springing the claim presently 
being contested. The determination is additionally errone¬ 
ous since it fails to allow any credit for State death taxes 
when Buch item in the amount of $28,597.95 was allowed in 
the previous agreement which was based upon the same 
law and regulations as currently in effect as to allowability. 
In letter of July 11, 1969 (symbols ALB:AU:F:05:JFR), 
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Exhibit “C”, the agent states in the third sentence of the 
second paragraph of page 2 as follows: “This is done by 
increasing all items by six times from the returned value 
to put back in the blockage discount claimed and the selling 
commissions, this figure is then increased by 25% for all 
unsold items.” It is completely out of all logic to say that 
(unless alternate value is elected) those items sold carry a 
lesser value than items unsold since this constitutes a con¬ 
tradiction by the commissioner of his own regulations 
which require a date of death value and the items unsold 
are therefore being valued at more than the other items 
sold closer to the date of death. 

In arriving at the amount of the items in dispute, it is 
asserted that executors commissions of at least $157,395.00 
may be asserted; attorneys fees of at least $52,405.00 and 
administration expenses of $14,818.00 also will be assertable 
as the situation warrants. 

Wherefore, the petitioners pray that the Court may 
hear the proceeding and: 

' 1. Determine that the commissioner erred as alleged in 
each assignment of errors set forth in paragraph 4 herein¬ 
above. 

2. Find that there is no deficiency in the estate tax 
return for the date of death May 23, 1905 and 

3. Give such other and further relief as in the premises 
the Court may deem fit and proper. 

Ira M. Lowe 

Attorney for the Estate of David Smith 
00 E. 42nd Street 
New York, N.Y. 


(Verified August 21, 1909.) 
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Exhibit A Annexed to Petition 
Notice of Deficiency 

(See Opposite 


4 - 

161 Washington Avt. Albany. N Y. 12210 

CDS ‘ut®a©0Q[?j7 ©®[|)ai?Gouo®ooQ 




©DsQ(?D®Q ©flcxsoGoc 


Internal Revenue Service 


"^AUG 71969 


la «ap% ftt tm. 

AU;g HW:pc 


p Estate of David Saith 
Ira K. Lone, Co-executor 
2700 Q Street 
Washington, D. C, 


Dear Kx. Lowe: 


In accordance with the provisions of existing Internal Revenue laws, notice 
is given that the deterr-ination of your estate tax liability for the above 
nened decedent discloses a deficiency in the amount of $2,444,629.17 as 
shown in the atteched statement. 

Address of Decedent: Bolton Landing, U. Y. Date of Death hay 23, 196S 

1( you do not Intend to contest this determination in the Ton Court of the United States, please 
sign the enclosed Waiver and return it ptorptly in the enclosed envelope. This will permit early 
assessment of the deficiency at deficiencies and limit accumulation of interest. 

U you do not sign and return the Waiver, the deficiency or deficiencies will be assessed for col¬ 
lection, as required by law, upon the expiration of 90 days (ISO days if you are wjtslde the States 
of the Union and the District of Columbia) (ram the date of this letter, tmless within that time you 
contest this determination in the Tax Cent of the United States by filing a petition wih that 
Court in accordance with its rules. A copy of the rules ol the Court may be obtained by writing to 
the Clerk, Tax Court of the United States, Box 70, Washington, D- C. 20044. 

Very truly yows, 


H x mV x x nfT c xSa kimr < 

Commissioner / . 

District Director ' 

. Enclasises - 3: 

, Statement 1 . . ‘ 

Waiver 890 

fytum envelope ■ i , 


roan L-Mincv. s-ssl 



U. I. TREASURY DEPARTMENT • IRTCRMAL RCVCNUK SCRV1CI 
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STATUTORY NOTICE STATEMENT 



Estete of David Sclth 
o/o Ira M. Lout, Lxacutor 
2700 Q Street 
Washington, D. C. 



S/23/6S *$2,444,(21.17 . 

•Of the gross deficiency of $2,491,079.(4, $46,449.(7 was previously agreed to as 
additional deficiency and this anount was paid. 










form 3S 14 
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u. ». T«CA1U*V OirARTMtNT • INUNktl MtVCNUl KRVtCt 


ESTATE TAX 


AUDIT ITATtMtNT tCMC OUL' 


_ Estate of David ;>lth _ 

T A * A BL f fSTATf f7»tV| -3-r.t.V ar.-f 

x.ct* tKin.*. tu xa*r. k oTici> jiat ia ,>o returnee - tor. 706 


IMCnCASCt IDCCHKJUZUT 


Schedule F $4,543,805.28 

Schedule J 76.224.67 

Total Increase 
Leas decrease to Schedule C. 

Net increase to taxable estate 


$4,620,029.95 

_ 973.46 

$4,619,056.49 



SSTATC T AI AtttUCOi 


Per Return as filed DT 1212 


*5,329,733.54 


*2,689.124.82 



198.045.98 


saoii ocncitNcv icr/zaaixcMaujcu 


»XWto-»»Ktareii:Wt,iT»MXAWctAX£xua4>seejuM 

juuuJoi/Miii&ru 


■st arnciCACT toyteAsuuxjciiri 


46,449.67 


*2,444,629.17 


C fays 3, v t s' ©*»• K7 
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f OAN 3614 ITAAMSLUCKIVT) IT-411 
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Answer 

TAX COURT OF THE UNITED STATES 
[Same Title] 

The Respondent, in answer to the petition filed in the 
above-entitled case, admits and denies as follows: 

1, 2 and 3. Admits the allegations of paragraphs 1, 2 
and 3 of the petition. 

4. (a), (b) and (c). Denies that the respondent^erred 
as alleged in subparagraphs (a), (b) and (c) of paragraph 
4 of the petition. 

5. (a) through (f) and the unnumbered paragraph fol¬ 
lowing subparagraph (f). Denies the allegations of sub- 
paragraphs (a) through (f) and the unnumbered paragraph 
following subparagraph (f) of paragraph 5 of the petition. 

6. Denies generally each and every allegation of the 
petition not hereinbefore specifically admitted, qualified or 
denied. 

Wherefore, it is prayed that the deficiency determined 
by the respondent i in all respects approved. 

K. Martin Worthy, 
Chief Counsel, 
Internal Revenue Service. 

Of Counsel: 

Marvin E. Hagen, 

Regional Counsel, 

Rudolph J. Korbel, 

Attorney, 

Internal Revenue Service, 

26 Federal Plaza (12th Floor), 

New York, New York 10007. 
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Amendment to Petition 

TAX COURT OF TIIE UNITED STATES 


[Same Title] 


The Petitioners herein amend their Petition to specifi¬ 
cally include relief more generally prayed for in the original 
Petition, as follows: 

Petitioners pray that the commissions paid to the Marl¬ 
borough Gallery be allowed as Administration expenses. 

Ira M. Lowe 

Attorney for the Estate of David Smith 
60 E. 42nd Street 
New York, N.Y. 
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Joint Stipulations of Facts 
Stipulation of Facts 

UNITED STATES TAX COURT 
[Same Title] 

The parties hereby stipulate and agree that for the pur¬ 
pose of this case the following facts and exhibits attached 
hereto and made a part hereof may be taken as true, subject 
to the rights of the parties to introduce other and further 
evidence not inconsistent with this stipulation and pre¬ 
serving to the parties the right to object, at the time of 
trial, to any and all portions of said stipulation and at¬ 
tached exhibits as they may deem to bo irrelevant or im¬ 
material. 

1. Decedent, David Smith, died on May 23, 1965, in 
Albany, New York. 

2. At the time of his death the decedent was a citizen 
and resident of the United States. 

3. Decedent left a last will and testament dated January 
21, 1965, which designated Robert Motherwell, Clement 
Greenberg, and Ira M. Lowe co-executors of the decedent’s 
estate. Attached hereto as Joint Exhibit 1-A is a copy of 
decedent’s last will and testament which has been filed with 
the Surrogate Court in Warren County, New York. 

4. Petitioners, Robert Motherwell, Clement Greenberg, 
and Ira M. Lowe, filed a Federal estate tax return (Form 
706) with the District Director, Albany, New York, on 
August 24, 1966. Attached hereto as Joint Exhibit 2-B is 
a copy of the original return. Also, attached as Joint Ex¬ 
hibit 3 C is the Inventory of David Smith as of May 23, 
1965, which was filed as part of the Federal estate tax re¬ 
turn. Petitioners elected date of death as valuation date 
for property reported on Form 706. 
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5. On August 7, 1969, the respondent mailed to peti¬ 
tioner, Ira M. Lowe, the statutory notice upon which this 
proceeding is based. Attached hereto as Joint Exhibit 4-D 
is a copy of the statutory notice of deficiency. 

6. The 426 pieces of metal sculpture were valued by the 
petitioners at $714,000 on the Federal estate tax return. 
In the statutory notice of deficiency, respondent deter¬ 
mined that the value of the 425 pieces of sculpture was 
$5,256,918.00. 

7. Attached hereto as Joint Exhibit 5-E is a copy of an 
affidavit executed by Stephen Weil on March 26, 1968, 
which explains how Mr. Weil arrived at the values reflected 
in Joint Exhibit 3-C of the 425 sculptures left by the late 
Mr. Smith. 

8. Attached hereto as Joint Exhibit 6-F is a copy of a 
letter from Marlborough Galurie A.G. whicli explains the 
sales agreement in effect between Mr. Smith and Marl- 
borough-Gerson at the time of David Smith’s death. 

9. Attached hereto as Joint Exhibit 7-G is a copy of a 
certificate of Payment of Tax, State of New York, Depart¬ 
ment of Taxation and Finance, dated August 4, 1969, show¬ 
ing that estate tax in the amount of $39,889.93 has been 
paid by the Estate of David Smith to the State of New York. 

10. In 1964 Cubi XI was sold to Morris Cafritz Com¬ 
pany for $30,000.00. 

/s/ Ira M. Lowe 

Ira M. Lowe 
Counsel for Petitioners 

/s/ K. Martin Worthy— S.T.B. 


K. Martin Worthy 
Chief Counsel 
Internal Revenue Service 
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First Supplemental Stipulation of Facts 

UNITED STATES TAX COURT 

[Same Title] 


In accordance with the direction of this Court at the 
close of the trial of the above-captioned case on October 
27,1970, the parties hereby stipulate and agree that, for the 
purpose of this case, the following additional facts may 
be taken as true. 

11. Sales commissions have been paid by the Estate of 
David Smith to Marlborough-Gcrson Gallery in the amounts 
and during the periods as follows: 



Sales Commissions 

Period 

Paid 

5/23/65- 5/31/66 

$ 52,599.67 

6/ 1/66- 8/31/66 

31,800.00 

9/ 1/66-12/31/66 

57,309.00 

1/ 1/67- 3/31/67 

57,349.00 

4/ 1/67- 6/30/67 

31,477.00 

7/ 1/67- 9/30/67 

65,567.00 

10/ 1/67-12/31/67 

32,375.00 

1/ 1/68- 3/31/68 

98,100.00 

4/ 1/68- 6/30/68 

150,567.00 

7/ 1/68- 9/30/68 

92,535.00 

10/ 1/68-12/31/68 

88,749.00 

1/ 1/69- 3/31/69 

106,442.00 

3/ 1/69- 6/30/69 

134,609.00 

7/ 1/69- 9/30/69 

20,666.00 

10/ 1/69-12/31/69 

123,483.00 

1/ 1/70- 3/31/70 

43,517.00 
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12. All sales commissions reflected in paragraph 11 
have been or will be deducted on Federal Fiduciary Income 
Tax Returns, Forms 1041, filed by the Estate of David 
Smith. 

13. Co-executor Ira M. Lowe, who is also counsel for 
petitioners herein, would, if called upon, testify that, to 
the best of his personal knowledge and recollection and 
upon consultation with Mr. Frank Williams, accountant for 
the Estate of David Smith, the Estate has not filed a waiver 
pursuant to section 042(g) of the Internal Revenue Code 
of 1954. 

14. Executors’ commissions and legal expenses up to 
trial of this case and legal expenses covering the trial, pre¬ 
trial and post trial work shall be computed under Rule 50. 

15. Sales commissions paid by the Estate to Marl- 
borough-Gerson Gallery after March 31, 1970 will be in¬ 
cluded in the Rule 50 computation if the Court determines 
that sales commissions are deductible as administrative 
expenses. 

/s/ Iba M. Lowe 

Ira M. Lowe, 

Counsel for Petitioners. 

/s/ K. Mabtin Wobthy— STB 


K. Martin Worthy 
Chief Counsel, 
Internal Revenue Service. 
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Second Supplemental Stipulation of Fact* 

UNITED STATES TAX COURT 


{Same Title] 


In order to clarify paragraph 13 of the First Stipulation 
of Facts, the parties hereby agree that, for purposes of this 
case, paragraph 13 should be deleted and the following 
paragraph substituted therefore. 

16. Co-exccu(or Ira M. Lowe, who is also counsel for 
petitioners herein, would, if called upon, testify that, to 
the best of his personal knowledge and recollection and 
upon consultation with Mr. Frank Williams, accountant for 
the Estate of David Smith, the Estate has filed no waiver 
with any Estate income tax return, or separately to be at¬ 
tached to any Estate income tax return, pursuant to section 
642(g) of the Internal Revenue Code of 1954. 

/s/ Iba M. Lowe 

Ira M. Lowe, 

Counsel for Petitioners. 

/s/ K. Mabtin Worthy—DWG 


K. Martin Worthy 
Chief Counsel, 
Internal Revenue Service. 
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Third Supplemental Stipulation of Facta 

UNITED STATES TAX COURT 


[Same Title] 


The parties hereby agree that for purposes of this case 
paragraph 12 of the first stipulation of facts should be 
deleted as erroneously entered into. 


/s/ Ira M. Lowe 

Ira M. Lowe, 

Counsel for Petitioners. 

/s/ K. Martin Worthy —DWG 


K. Martin Worthy 
Chief Counsel, 
Internal Revenue Service. 
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Fourth Stipulation of Facts 

UNITED STATES TAX COURT 
[Same Title] 

The parties hereby stipulate and agree that, for pur¬ 
poses of determining the amount of sales commission de¬ 
ductible under section 2053 of the Internal Revenue Code 
of 1954 in this case, the following additional facts may be 
taken as true: 

17. From date of death, May 23, 1965, through April 
30, 1970 administration expenses, debts of decedent, taxes 
and other items totaling $789,970.38 were paid by the 
estate. 

18. In addition to the $789,970.38 referred to in para¬ 
graph 17, from May 23, 1965 through April 30, 1970, $55,- 
937.75 was paid by the estate to Jean Smith for the support, 
education, and maintenance of Candida and Rebecca Smith, 
children of the decedent. 

19. In addition to the $55,937.75 referred to in para¬ 
graph 18, other amounts claimed by petitioners as dis¬ 
tributions were paid to trusts created in accordance with 
decedent’s will in amounts to be determined at a further 
hearing on the Administration Expense issue which will be 
requested by petitioners. 

Respondent objects to the facts contained in paragraph 
18 with respect to the $55,937.75 paid for support of the 
decedent’s children, and to paragraph 19 in its entirety on 
the grounds of relevancy and materiality. 

20. Total cash of $210,647.08 was available to the estate 
from sources other than the sale of sculptures to pay the 
said $789,970.38 referred to in paragraph 17. 
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21. Not cash of $579,323.30 was required from sale of 
sculptures, to pay administration expenses, debts, taxes 
and other items referred to in paragraph 17 computed as 
follows: 

Total payments made $789,970.38 

Less: Cash available from 
other sources 210,647.08 

Net cash required from sale 
of sculptures $579,323.30 

22. The estate paid to Marlborough-Gerson Gallery 

commisisons of 33% percent on each piece of sculpture sold; 
therefore, each gross sale of $3.00 produced $2.00. 

23. Net commissions of $289,661.65 paid to produce the 
$579,323.30 cash referred to in paragraph 21 above, com¬ 
puted as follows: 

3/2 x $579,323.30 = $868,984.95 

331/,% x $868,984.95 = 289,661.65 

24. Therefore, petitioners are entitled to deduct sales 
commissions of $289,661.65 under section 2053 of the Code, 
plus any additional amounts that may be determined by 
this Court after a further hearing on the Administration 
Expense issue. 

25. This stipulation is without prejudice to petitioner’s 
right to claim additional deductions for amounts paid after 
April 30, 1970 as sales commissions, to be determined under 
Rule 50. 

/s/ Ira M. Lowe 

Ira M. Lowe, 

Counsel for Petitioners. 

/s/ K. Martin Worthy— DWG 


K. Martin Worthy 
Chief Counsel, 
Internal Revenue Service. 
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Fifth Supplemental Stipulation of Facts 

UNITED STATES TAX COURT 


[Same Title] 


The parties hereby stipulate and agree that, for pur¬ 
poses of determining the amount of sales commission de¬ 
ductible under section 2033 of the Internal Revenue Code 
of 1954 in this case, the following additional facts may be 
taken as true: 

26. Attached hereto as Joint Exhibit 19-S are certified 
copies of approved Accounts of Proceedings filed with the 
Surrogates Court of the County of Warren, New York, 
from May 23, 1965 to April 30, 1968 and from May 1, 1968 
to April 30, 1970. 

27. The items constituting the $789,970.38 of adminis¬ 
tration expenses, debts of decedent, taxes and other items 
paid by the estate referred to in paragraphs 17, 18, 20 and 
21 of the Fourth Supplemental Stipulation of Facts are 
itemized in Joint Exhibit 19-S. 

28. In addition to the $789,970.38 referred to in para¬ 
graph 27 above, $55,937.75, referred to in paragraphs 18 
and 19 of the Fourth Supplemental Stipulation of Facts, is 
reflected in Schedule E, Account of Proceedings from May 
23, 1965 to April 30, 1968 as $48,000 paid to Jean Smith 
for Candida and Rebecca and Miscellaneous payments of 
$7,937.75 in Joint Exhibit 19-S. 

29. In addition to the said $789,970.38 and the $55,937.75 
referred to in paragraphs 27 and 28, supra, $1,392,491.69 
was paid by petitioners to trusts created in accordance with 
the decedent’s will. This is the “other” amount mentioned 
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in paragraph 19 of the Fourth Supplemental Stipulation 
of Facta. See Schedule E, Exhibit 19-S. 

30. Attached hereto as Joint Exhibit 20-T is a copy of 

E. P.T.L., Section 11-1.1 with amendments, McKinney’s 
Consolidated Laws of New York. The parties reserve the 
right to rely upon any other pertinent sections of the Laws 
of New York. 

31. Attached hereto as Joint Exhibit 21 -XT is a copy of 
a Separation Agreement between David R. Smith and Jean 

F. Smith dated December 27, 1900. The parties agree that 
this document is to be admitted into evidence only if the 
petitioners subsequently produce a Degree of Divorce in¬ 
corporating the terms of this Separation Agreement by 
reference. The parties further agree that this Separation 
Agreement standing alone does not substantiate the fact 
that any payments were made. 

32. The decedent’s children, Candida and Rebecca, 
were not claimed as dependents by the decedent on his in¬ 
come tax returns for the years 1903, 1904, and 1905. 


/s/ Ira M. Lowe 

Ira M. Lowe, 
Counsel for Petitioners. 

/s/ K. Martin Worthy 


K. Martin Worthy 
Chief Counsel, 
Internal Revenue Service. 
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Last Will and Testament of David Smith 


I, David Smith, residing at Bolton Landing, New York 
State, do hereby make, publish and declare this instrument 
of writing as and for my last will and testament, hereby 
revoking any and all former wills, testaments and codicils 
by me at any time heretofore made. 

Fib8t: I order and direct my Executors hereinafter 
named, to pay all of my just debts and funeral expenses as 
soon after my death as may be practicable. I also direct 
my Executors to pay all inheritance and estate taxes, and 
all other governmental charges, taxes or liens upon my 
estate passing under the terms of this my last will and testa¬ 
ment (including those levied on policies of insurance on my 
life, and all property which may pass by reason of my death 
other than through my will whether or not the property, 
transfer or proceeds with respect to which said taxes are 
levied arc a part of my estate at my death) or upon the 
interest of any of the legatees, devisees or beneficiaries 
therein, by any present or future laws of the United States 
or the State of New York relating to the transmission of 
property by descent or devise; and direct any transferee 
to reimburse my estate for said taxes so paid, nor shall they 
deduct the same from the share of any beneficiary here¬ 
under. I further authorize my Executors to expend such 
sums as in their discretion may be deemed proper for my 
burial and interment, regardless of any limitation fixed by 
statute, rule of court, or otherwise. 

Second: I hereby give, devise and bequeath all the 
remainder of my property including real and personal and 
all works of art including sculpture, paintings, drawings 
and any and all other forms of art of which I die possessed 
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or which I may own or have any interest in at the time of 
my death to the Trustees, heroinbelow designated, In Trust 
Nevertheless for the Following Uses and Purposes: 

To divide the same into two separate and equal parts 
or shares, one for each of my children, Rebecca and Can¬ 
dida, and the Trustees shall hold one of the said parts or 
shares as a separate trust for each of said children. 

The Trustees shall have the power to apply any part 
of the principal and income of the estate held in trust for 
each child to her support, education, and maintenance, at 
their discretion, and the unexpended part of such principal 
or income for each child shall be accumulated until the 
children respectively shull arrive at the age of 25 years, 
at which time the corpus of the trust shall be set over, 
assigned, and delivered to such child and the trust as to 
such child when she reaches the age of 25 shall thereupon 
cease and determine. If anv child of mine shall survive 
me, but shall die while any portion of the estate remains 
undistributed, leaving issue of the body her surviving, the 
undistributed part of principal and income shall be held by 
the Trustees for the use and benefit of such issue, per 
stirpes, until the youngest of such issue shall arrive at the 
age of 25 years, at which time such share shall be distrib¬ 
uted to and among the issue of such deceased child, and 
thereupon such trust for any grundchild or grandchildren 
shall cease and determine. During the infancy of such 
issue of either child of mine, and until distribution is made 
as aforesaid, my Trustees may apply the income, so far ns 
necessary, to the support, education and maintenance of 
such issue. 

If, however, one of my children shall survive me, but 
shall die without issue of the body, then the share of such 
deceased child shall be held in trust for my surviving child, 
and the income and principal thereof shall be applied and 
distributed in the same manner and at the same time as 
above set forth with respect to the surviving child’s share. 
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Third: My Executors and Trustees shall take posses¬ 
sion of my estate and are hereby given power to hold, man¬ 
age, operate, control, sell, convey, lease, mortgage, encum¬ 
ber, renew encumbrances, and assign the said estate, or 
any part thereof, to collect all the rents, income and profits 
therefrom; to pay all taxes, insurance charges, necessary 
repairs and other proper expenses connected therewith; 
and with full power to sell and convey, from time to time, 
and to mortgage and encumber such parts of my property 
and estate, real or personal, including all of my works of 
art, as in their best judgment and discretion may be expe¬ 
dient. The proceeds derived from any such sale or sales 
shall be invested and reinvested from time to time in such 
securities and property, real or personal, as my Trustees 
may elect. 

In the disposal of my works of art and other property, 
real and personal, said Trustees shall have as full and 
unlimited power and discretion as if said trust property 
were their own absolute estate. 

To determine all questions with respect to the manner 
in which expenses are to be borne and receipts are to be 
credited as between principal and income, and all decisions 
and accounts of the Executors and Trustees shall be bind¬ 
ing on all persons in interest, and they shall incur no liabil¬ 
ity on account thereof unless guilty of fraud or willful 
negligence. 

Fourth: Having in mind the rule against perpetuities 
and laws imposing restraints on alienation and accumula¬ 
tions of income, each trust created by or under this will, 
except such trusts as have theretofore vested in compliance 
with such rule or laws, shall end, unless sooner terminated 
under other provisions hereof, twenty-one years from and 
after the death of the last survivor of such of the benefi¬ 
ciaries hereunder as are living at the time of my death, 
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any provision of this will to the contrary notwithstanding, 
and thereupon the property held in trust shall be distrib¬ 
uted, freed of all trusts, to the persons then entitled to 
share the income therefrom, in the proportion in which 
they are then entitled to share such income. 

Fifth : I direct that in the event that I and any legatee, 
devisee, beneficiary or remainderman under this last will 
and testament should die simultaneously, or as the result 
of a common disaster or accident, or under such circum¬ 
stances as to render it difficult or impossible to determine 
whether or not such legatee, devisee, beneficiary, or re¬ 
mainderman has survived me, then and in any sucli event, 
my entire estate shall pass and be administered and dis¬ 
posed of in accordance with the provisions of this last will 
and testament as though such legatee, devisee, beneficiary 
or remainderman has survived me. 

Sixth : My Trustees are authorized to renew or extend 
the time of payment of any obligation, secured or unsecured, 
held or owed, for as long a period or periods of time and 
on such terms as they in their discretion may determine, 
and to adjust, settle, compromise or arbitrate all claims 
or demands upon such terms as they may deem advisuble. 
They may also borrow money for such purposes as they 
may deem advisable. 

Seventh: I hereby nominate, constitute, and appoint 
Robert Motherwell, Clement Greenberg, and Ira M. Lowe 
to be my Executors and Trustees under this Will and 
exempt each of them or any successive Executor or Trus¬ 
tee from giving any surety on his or their bonds. I direct 
that no action which may be required to be taken by my 
Executors or Trustees shall be taken except with the con¬ 
sent of the majority of my said Executors and Trustees. 
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With regard to the disposition of my works of art, I 
request that my Executors and Trustees shall consult with 
and be advised by Helen Frankenthaler, Kenneth Noland, 
and Cornelia Noland. 

In Witness Whereof, I hereunto set my hand and seal 
this 21 day of January, 1965. 


David Smith 

(seal,) David Smith 

This instrument consisting of six typewritten pages was 
by David Smith, on the date hereof, signed, published and 
declared by him to be his last will and testament, in our 
presence, who at his request, and in his presence, and in 
the presence of each other, have hereunto subscribed our 
names as witnesses. 


name illegible 

Name 


Address 

name illegible 

Name 


Address 

name illegible 

Name 


Address 
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Stipulation of Facts 

Decree of the New York Surrogate’s Court 
Approving First Intermediate Account of 
Executors Dated October 11, 1968 

At a Surrogate’s Court, Held in and for the 
County of Warren, New York, at the Surro¬ 
gate’s Office in the Town of Queensbury, on 
the 11th day of October 1968 


Present, 

lion. Alexander P. Robertson, Surrogate 


In the Matter of the 
Judicial Settlement of the Accounts 

of 

Ira M. Lowe, Clement Greenberg and 
Robert Motherwell, as Executors 
of the Estate of 
David Smith, 

Deceased. 


Ira M. Lowe, Clement Greenberg and Robert Mother- 
well, the executors of the estate of David Smith, late of 
the Town of Bolton Landing in the County of Warren, 
deceased, having heretofore presented to and duly filed, 
with this Court their petition in writing, duly verified, 
praying for a final judicial settlement of their intermediate 
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accounts as such executors and a citation pursuant to stat¬ 
ute citing and requiring all persons interested in the estate 
of said deceased as legatees, distributees, next of kin, cred¬ 
itors, bondsmen, or otherwise as appears from said peti¬ 
tion, to be and appear in this Court on the.day of. 

., 19., at 10:00 o’clock in the forenoon of that 

day, then and there to attend the final judicial settlement 

of the accounts of the said .; and said 

citation having been duly returned on the said day named 
therein with satisfactory proof of the due service thereof 
in the manner prescribed by law, upon all the persons named 
therein or by waivers of such persons, duly executed, same 
being all the persons interested in the said estate, and said 
citation and proofs of service and/or waivers having been 
duly filed in this Court; and the said executors having 
appeared in person and by Ira M. Lowe, Esq., their attor¬ 
ney. And it now appearing that Jean Smith duly ap¬ 
pointed Guardian of Rebecca Smith and Candida Smith, 

minors, ., Esq., of . 

was duly appointed special guardian to appear for said 
minors and he duly appeared as such, and the transfer tax 
on said estate, if any, heretofore assessed fixed and deter¬ 
mined by the Surrogate, having been paid, as appears from 
the proper receipt therefor heretofore filed, or a decree of 
exemption from transfer tax; and the said executors having 
rendered and filed their account, under oath, before the said 
Surrogate, together with the vouchers in support of the 

same; and no objection to the same ha ng been made:. 

... and 

the said Surrogate, having examined the said account and 
vouchers; and having heard the proofs and allegations 
of the parties in regard to the same, and mature delibera¬ 
tions being had thereon, now, here, makes, finds and records 
the state and condition of said account to be stated and set 
fourth in the following Summary Statement thereof, made 
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by the said Surrogate as finally and judicially settled, 
allowed and adjusted by him hereby recorded with and 
taken to be a part of this decree: 

A Summary Statement of the Accounts of Ira M. Lowe, 
Clement Greenberg and Robert Motherwell as the executors 
of the estate of David Smith deceased, as finally settled, 
allowed and adjusted. 

The executors charged ay follows: 

Charges 

Amount shown by Schedule “A” 

(Principal received) 

Amount shown by Schedule “A-l” 

(Realized Increases on principal) 

Amount shown by Schedule “A-2” 

(Income Collected) . 

Total Charges 

Creditl : 

Amount shown by Schedule “R" 

(Realized decreases on principal) $ 764.22 

Amount shown by Schedule “C” 

(Funeral and Administration expenses) $ 337,858.95 

Amount shown by Schedule “D" 

(Creditors’ claims actually paid) $ 73,595.67 

Amount shown by Schedule “E” 

(Distributions to legatees, distributees, etc.) $ 280,937.75 

Total Credits $ 693,156.59 

Balance on hand shown by Schedule “F” $1,094,519.45 

And it appearing that the said executors have fully 
accounted for all the moneys and property of the said 
estate of the said decedent that have come into their hands 
as such, as stated in their intermediate account and that 
they have not made any profit from any increase thereof; 
and said accounts having been adjusted 


$ 997,961.55 
$ 776,593.27 
$ 13,121.22 

$1,787,676.04 










30a 


Joint Exhibit 19-S to Fifth Supplemental 
Stipulation of Facts 

by the said Surrogate and a Summary Statement of the 
same having been made and herewith recorded as above 

It is Ordered, Adjudged and Decreed That the said 
Accounts be, and the same hereby are finally and judicially 
settled and allowed as filed and adjusted by the said Sur¬ 
rogate in accordance with said Summary Statement. 

And it is further Ordered and Decreed that out of the 
balance so found, as above remaining in the hands of the 
said executors they retain for the commissions to which 
they are entitled on this accounting the sum of $62,873 and 
43 Cents ($62,873.43); and he retain for costs and dis¬ 
bursements in this accounting the sum of Dollars 

( . )• 

Commissions are computed as follows: 

Commis¬ 
sions 
per each 
Amount executor 

At 4 per cent (Not exceeding 
$10,000.00) $ 10,000.00 $ 400.00 

At 2 V 2 per cent (Not exceed¬ 
ing next $290,000.00) $ 290,000.00 $ 7,250.00 

At 2 per cent (Over 

$300,000.00) $1,415,390.60 $28,307.81 

Totals $1,715,390.60 $.35,957.81 

Final distributions will be made when final account is 
submitted and approved and it is Ordered and Decreed 
that the Intermediate Account as submitted is approved by 
this court. 

Alexander P. Robertson 
Surrogate 
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Decree of New York Surrogate’s Court 
Approving Second Intermediate Account 
of Executors Dated August 6, 1970 

At a Surrogate’s Court, Held in and for the 
County of Warren, New York, at the Surro¬ 
gate’s Office in the Town of Queensbury, on 
the 6th day of August 1970 


Present, 

lion. Alexander P. Robertson, Surrogate 


In the Matter of the 
Judicial Settlement of the Accounts 

of 

Ira M. Lowe, Clement Greenberg and 
Robert Motherwell, as Executors 
of the Estate of 
David Smith 

Deceased. 


Ira M. Lowe, Clement Greenberg and Robert Mother- 
well, the executors of the estate of David Smith, late of 
the Town of Bolton Landing in the County of Warren, de¬ 
ceased, having heretofore presented to and duly filed, with 
this Court their petition in writing, duly verified, praying 
for a final judicial settlement of their 2nd intermediate 
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accounts as such executors and a citation pursuant to stat¬ 
ute citing and requiring all persons interested in the estate 
of said deceased as legatees, distributees, next of kin, credi¬ 
tors, bondsmen, or otherwise as appears from said petition, 

to be and appear in this Court on the . day of 

. ,19 , at 10:00 o’clock in the forenoon of that 

day, then and there to attend the final judicial settlement 
of the accounts of said executors; and said citation having 
been duly returned on the said day named therein with 
satisfactory proof of due service thereof, in the manner 
prescribed by law, upon all the persons named therein or 
by waivers of such persons, duly executed, same being all 
the persons interested in the said estate, and said citation 
and proofs of service and/or waivers having been duly filed 
in this Court; and the said executors having appeared in 
person and by Ira M. Lowe, Esq., their attorney. And it 
now appearing that Jean Freas Pond (formerly Jean Freas 
Smith) mother and duly appointed ;piardian of Rebecca 
Smith and Candida Smith, minors, 

., Esq., of was duly appointed 

special guardian to appear for said minors and he duly 
appeared as such, and the transfer tax on suid estate, if any, 
heretofore assessed fixed and determined by the Surrogate, 
having been paid, as appears from the proper receipt 
therefor heretofore filed, or a decree of exemption from 
transfer tax; and the said executors having rendered and 
filed their account, under oath, before the said Surrogate, 
together with the vouchers in support of the same; and no 
objection to the same having been made: 

... and 

the said Surrogate, having examined the said account and 
vouchers; and having heard the proofs and allegations of 
the parties in regard to the same, and mature deliberations 
being had thereon, now, here, makes, finds and records the 
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state and condition of said account to be stated and set forth 
in the following Summary Statement thereof, made by the 
said Surrogate as finally and judicially settled, allowed 
and adjusted by him hereby recorded with and taken to be 
a part of this decree: 

A Summary Statement of the Accounts of Ira M. Lowe, 
Clement Greenberg and Robert Motherwell as the execu¬ 
tors of the estate of David Smith deceased, as finally settled, 
allowed and adjusted. 

The executors charged as follows: 

Charges 

Amount shown by Schedule “A” 

(Principal received) 

Amount shown by Schedule "A-l” 

(Realized Increases on principal) 

Amount shown by Schedule “A-2” 

(Income Collected) 

Total Charges 

Credits : 

Amount shown by Schedule "B” 

(Realized decreases on principal) $ 1,945.10 

Amount shown by Schedule “C” 

(Funeral and Administration expenses) $ 358,910.52 

Amount shown by Schedule “D” 

(Creditors’ claims actually paid) $ 

Amount shown by Schedule “E” 

(Distribution to legatees, distributees, etc.) $1,172,106.69 

Total Credits $1,532,962.31 

Balance on hand shown by Schedule “F” $1,203,513.71 

And it appearing that the said executors have fully 
accounted for all the moneys and property of the said estate 
of the said decedent that have come into their hands as such, 
as stated in their intermediate account and that they have 
not made any profit from any increase thereof; and. 


$1,107,894.45 
$1,564,800.50 
$ 63,781.07 

$2,736,476.02 
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. said accounts having been adjusted by the said 

Surrogate and a Summary Statement of the same having 
been made and herewith recorded as above 

It is Ordered, Adjudged and Decreed That the said 
Accounts be, and the same hereby are finally and judicially 
settled and allowed as filed and adjusted by the said Sur¬ 
rogate in accordance with said Summary Statement. 

And it is further Ordered and Decreed that out of the 
balance so found, as above remaining in the hands of the 
said executors they retain for the commissions to which 
they are entitled on this accounting the sum of $92,439 and 
83 Cents ($92,439.83); and they retain for costs and dis¬ 
bursements in this accounting the sum of Dollars 

(.)• 

Commissions are computed as follows: 

See Schedule Attached 


At 4 per cent (Not exceeding 

$ 10 , 000 . 00 ) 

At 2y 2 per cent (Not exceed¬ 
ing next $290,000.00) $ $ 

At 2 per cent (Over 

$300,000.00) $ $ 

$ $ 


Commis¬ 
sions 
per each 
Amount executor 

$ . $ . 


Totals 
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ESTATE OF DAVID SMITH 
Schedule I, Statement or Computation or Commissions 


On amounts received: 

Amounts per Schedule A over previous 


accounting 


$ 13,375.00 



Less: Increases in Schedule A 

from realty 

2,750.00 



Increase in Schedule A 

Amount per Schedule A-l 


1.564,800.50 

$ 

10,625.00 

Less: Amount per Schedule B 


1,945.10 

1,562,855.40 

Adjusted basis for receiving commissions 


$1,573,480.40 

On amounts paid out: 





Total credits per this accounting 


1,532.962.31 



Less: Amount jier Schedule B 


1,945.10 



Adjusted basis for paying commissions 


$1,531,017.21 


Receiving 

Paying 


Total 

$1,573,480.40x2% x ^ 

$15,734.80 



15,734.80 

$1,531,017.21 x2 7cx'/i 


15,310.17 


15,310.17 

Total one commissions 

$15,734.80 

J5J10.17 

$ 

31,044.97 

3 commissions payable 

$47,204.40 

45,930.51 

? 

93Tl34~91 

Receiving Commissions on 

Income 




Amount Per 

Schedule A-2 


Amount 

Accounting as of April 30, 1968 

$13,121.22 

.\ 2 f /c\/ 2 


131.22 

Accounting as of April 30, 1970 

63,781.07 

x 2 r / c x y 2 


637.81 

Total 

$76,902.29 


$_ 

769.03 

Total for three executors 



Jt 

2.307.09 
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Less: 

Paying commissions on loans 

collateralized by stock, per Amount 

accounting as of April 30, 1968 $33,500.00x2% x _$_ 335.00 

Total for three executors $ 1,005.00 

Principal commissions per this accounting 93,134.91 

Income commissions per accounting as of April 30, 1968; 

April 30, 1970 2,307.09 

Sub-total 95,442.00 

Less: Paying commissions on loans collateralized by stock, 
per accounting as of April 30, 1968 1,005.00 

Total commissions payable, this accounting 94,437.00 

Less: Commissions paid for this accounting per Schedule C-l 1,997.17 

Commissions due and payable this accounting $ 92,439.83 


The above amount $92,439.83 is due and payable at this accounting. 

The amount of estimated principal commissions to which the 
balance on hand of $1,203,513.71 is subject is as follows: 


Principal commissions this accounting $ 93,134.91 

Less: Amount of paying commissions on loans collateralized 
by stock per accounting as of April 30, 1968 1,005.00 


Balance 92,129.91 

Less: Amounts paid previously—see Schedule C-l 1,997.17 


Principal commissions $ 90,132.74 


Final distributions will be made when final account is 
submitted and approved and it is Ordered and Decreed 
that the Intermediate Account as submitted is approved by 
this court. 


Alexander P. Robertson 
Surrogate 
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Excerpts from Transcript of Proceedings Before 
Tax Court, October 26-7, 1970 

UNITED STATES TAX COURT 


[Same Title] 

Courtroom No. 2 
Internal Revenue Building 
Washington, I). C. 

October 20, 11170 

Before: 

John W. Kern, Judge 
Appearances: 

Ira M. Lowe, Esq., For the Petitioners 

St. Clair Reeves, Esq., For the Respondent 

• • • 

(18) EUGENE V. TIIAW, a private art dealer with 
an office at 525 Park Avenue, New York, New York, and 
the President of the Art Dealers Association of America, 
called as a witness by the respondent, having been first 
duly sworn, testified as follows: 

Direct examination by Mr. Reeves: 

• • • 

(36) Q. Do you understand that formulaT A. 1 un¬ 
derstand the mathematics of it, I don’t understand the 
reasoning— 

Q. The mathematics is all I’m inquiring about at this 
time. A. Yes. 
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Q. I’m going to hand you now Exhibit 3C an inventory 
of the sculptures of David Smith as of May 23, 1965. Did 
you ever see a eopy of that before? A. Yes, I have. 

Q. What does that document purport to be? A. It pur¬ 
ports to be a list of the values of every individual piece 
in the total inventory according to the formula set forth 
in the previous document. Namely one-sixth of the price 
of the piece is the actual value at the time of death. 

The Court: Both of these documents are in evi¬ 
dence? 

Mr. Reeves: Yes, sir, they are in evidence. 

A. It’s approximately one-sixth, I’m not sure it’s exactly. 
Yes, it says one-sixth. 

Q. In other words, if you wanted to determine the fair 
market value before any discounts—turn to page 14. 

The Court: Bear in mind, these are in evidence. 
You can comment on them. 

Q. The first item there says, ‘what is the value placed 
(37) on it in the right-hand column,’ the first item on the 
page? A. $1,000. 

Q. Based on this formula, before any discounts were 
made, what would this indicate that the market value was 
before any discount was placed? A. $6,000. 

Mr. Lowe: Your Honor, may I make an objec¬ 
tion? 

The Court: Yes. 

Mr. Lowe: Why is this witness called upon to 
testify with regard to what’s in the exhibit. The 
exhibit is in evidence? 

Mr. Reeves: I want to be sure, Your Honor, 
that the Court understood that our witness under- 




39a 


Eugene V. Thaw, for Respondent—Direct 

stood how these values were arrived at, in their 
inventory. 

A. I understand it. You multiply by f> to get— 

Mr. Lowe: Excuse me, there's no question 
pending, Your Honor. 

The Court: Go ahead. 

Q. On the basis of your knowledge of Mr. Smith’s art 
work, what is your opinion of the values placed on these 
individual objects of art shown in Exhibit 3C as of May 
23, 19G5, before any deductions for selling prices were 
deducted by executors of the estate? In other words, if 
you multiply these by the sixth, what is your opinion of 
the value of the individual pieces! 

(38) Mr. Lowe: 1 have an objection, Your 
Honor. As I understand an expert witness would 
be called to testify as to what he believes the valua¬ 
tion was as of the date of death, and not merely to 
comment on something that is already in evidence. 

The Court: I think it will be perfectly proper 
for him to say as an expert what lie thinks about 
the method of valuation as used by somebody else 
if it differs from his. 

(To Mr. Reeves) Are you going to ask this-jyit- 
ness what his opinion is as to the value! 

Mr. Reeves: Yes, sir. I certainly am. 

The Court: Well, go ahead and ask him, then. 

Mr. Reeves: It’s not really quite that simple, 
Your Honor, but I’ll get into that. 

By Mr. Reeves : 

Q. Mr. Thaw, in your opinion were some of Mr. Smith’s 
sculptures more valuable than others! A. Yes, indeed. Of 
course they were. 
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Q. Which wore the most valuable T A. In general the 
works at the very end of his life. The last pieces. And 
certainly the pieces from 1950 to the end of his life consti¬ 
tute a body of work that were the valuable things, the most 
valuable things in esteem, in the esteem of buyers. 

(39) Q. Do you have any idea as to what percentage 
of the sculptures were created after 1950T A. I haven’t 
got an exact percentage. One could do it on an adding 
machine, but there would certainly be overwhelming num¬ 
bers of sculptures on the list that you showed me are works 
after 1930. I would say much more than two-thirds of the 
total came in the period that I consider his most valuable 
works. 

Q. Mr. Thaw, if Mr. Smith’s executors had sought your 
advice on May 23, 1965, how would you have recommended 
that they market the 425 sculptures to attain the highest 
possible price in the shortest time. 

Mr. Lowe: Your Honor, I’m going to object to 
the form of that question. 

The Court: What is this, a kind of blockage 
approach! 

Mr. Reeves: Your Honor, they took a blockage 
approach, but the purpose of this question is to 
show that the method that they took is not in accord 
with the code and regulation. 

The Court: I’ll overrule the objection. He can 
testify. 

What in your opinion as an expert was the most 
advantageous method of marketing these sculptures! 

The Witness: The most advantageous, Your 
Honor, meaning in terms of getting the highest re¬ 
turn! 

(40) The Court: Yes. The best way to liqui¬ 
date, yes. 
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The Witness: I would say the way that they 
chose was the best way. To choose a major art 
firm and to liquidate them slowly over a period of 
years, holding back as much as they could and sell¬ 
ing in a regular, orderly manner. 

Q. In your professional opinion, what is the maximum 
amount of time from the date of Mr. Smith’s death, do you 
think it would have taken lo sell substantially, I’m talking 
about 90 to 95 percent of all of the 425 sculptures, item 
by item! A. If you control the market, you can do it at 
any speed you want, but I would say that it would take 
just to take a figure that it would take up to ten years to 
sell the bulk of the work without ruining the murket by 
dumping. 

Q. Let’s assume that these articles were sold over a 
ten-year period, in your opinion would they have been sold 
in equal amounts over, whatever period you take, ten, five, 
fifteen, whatever, would they have been sold in your opin¬ 
ion in equal amounts over the ten-year period? A. I don’t 
think so. These things go in waves depending on all kinds 
of factors. There would have been probably a greater 
surge immediately after his death and then it would have 
probably tapered off toward the end of that period. But 
other factors could have changed that. 

(41) Q. Do you think that the more valuable pieces 
would have sold first or last? A. Unless artificially held 
back, the most important pieces would have probably sold 
first. 

Q. So in the ten-year period, you would think— 

The Court: Just a moment, may I ask the wit¬ 
ness, the witness said unless they were artificially 
held back, but I understood that your testimony 
was to the effect that there should be an artificial 
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bolding back in order to accomplish the most ad¬ 
vantageous liquidation. 

The Witness: I think that’s true, Your Honor. 
I think that a good dealer would control the supply 
carefully and would not release all the good pieces 
immediately. 

Q. In other words, in this ten-year period, are you say¬ 
ing that he would have gotten a greater share of the in¬ 
come in the early years? A. I didn’t say he would have. 
He could have. 

Q. Could have. A. Could have, yes. 

Q. Is there any other method of selling these objects 
that could have been used besides the item by item method? 
A. Yes. 

Q. Would you name it? A. There are several other 
methods. At least two other well-recognized methods. You 
can make an auction or (42) a series of auctions of an 
artist’s property left at death and the most famous case 
of that was the Corot sale. The sale of Corot’s studios 
at the time of his death, which was a landmark sale. And 
the other method— 

Q. Just a moment. In the auction method, let’s assume 
that at a reasonable time after death, the executors had 
placed these items on the market at an auction, one big 
auction, in your professional opinion, how much do you 
think the entire collection would have brought? A. I 
thought this over very, very carefully and in view of the 
demand for this artist’s work that I consider existent at 
the time of his death, a properly conducted auction would 
have brought reasonably close to the figures given on this 
inventory, of six times the listed values. In other words, 
they would have brought reasonably close to the so-called 
retail value at that time. I think it would have been a 
question, to qualify my answer, it would have been a world 
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event in the history of art and people from all over the 
world, museums, collectors, would have felt it was the last 
chance, a once in a lift time opportunity and it would have 
been an event of major proportions. 

I grant that’s speculation, hut that’s what J think would 
have happened. 

Q. In other words, you think that they would have 
brought six times the $714,000 - (43) A. One can’t give 

exact figures. 

Q. I mean— A. It would have brought approximately 
range of that—of those prices. 

Q. Is the auction method of disposing of collections like 
this used often in the United States? A. Very seldom. 

Q. In Europe? A. Quite often. 

Q. What other method could have been used to dispose 
of these 42.1 sculptures? A. A wealthy individual art firm 
or an art firm with hacker-, or a combination of art firms 
could have made a bid for the entire inventory and in fact 
purchased the estate and tli a list ! its own good judgment 
and own devices to sell it over a period of years and liq¬ 
uidate it at their own pace. 

Q. Have you ever known a h rgc eol'i etion to be sold 
in this manner? A. Ves. The most famous artist whose 
estate was handled in this manner was Bonnard. That 
was sold to a great art firm called WiMenstein, with the 
participation of two other parti' in minority interest in 
the estate and that has been successfully and is continuing 
to be and will continue to be for any number of years dis¬ 
posed (44) of at their pace. 

Q. Where is Wildenstein located? A. I believe it’s 14 
East G4tli Street, I’m not sure—It’s East filth Street. I’m 
not sure whether it’s 12 or 14. 

Q. In New York City? A. In New York City, but they 
have branches in other cities of the world. 
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Q. When did they buy this Pierre Bonnard collection! 
A. Negotiations were protracted, but to the best of my 
recollection, the deal was completed in ’62 or ’63. 

Q. Mr. Thaw, if a bulk sale of the entire Smith collec¬ 
tion had been proposed at the time of Mr. Smith’s death, 
would you have participated in the purchase of the entire 
collection with a syndicate of dealers, or a loan of outside 
financial intrust! A. Eagerly. 

Q. At what price would you have been willing to par¬ 
ticipate in the purchase of this entire collection! What 
would you have offered! A. From ihe study of this inven¬ 
tory, from a careful study of this inventory, I would have 
been prepared to form a syndicate or participate in a syn¬ 
dicate to offer approximately two million dollars for the 
entire inventory. 

Q. And you would—would you have expected to make 
a profit! (45) A. Indeed I would. 

Q. Would this two million dollar offer include all dis¬ 
counts, selling commissions, costs of insurance and trans¬ 
portation, you would have borne all of these expenses your¬ 
self, is this true or false! A. That would have on top of 
the two million dollars. I would have been prepared, as 
I said, to pay or to get a syndicate together to pay two 
million dollars for what’s on this list, with no other addi¬ 
tions. 

Q. Woidd you tell the Court what factors you would 
consider that you considered at the time of death why you 
would have been willing to pay two million dollars for this 
estate! Just what factors you base this judgment on! 
A. It was quite clear, I think, to almost everyone in the 
American art world and the world art world at the time 
of Smith’s death that he was the major sculptor in the 
world at that time. And having been a man who disliked 
selling, he withheld meeting the demand for his work by 
releasing the bulk of his sculptures in his lifetime, bo there 
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was an enormous pent-up demand on the part of museums 
and collectors for his work, and I felt that the critical 
reputation of the artist, the overwhelming belief with al¬ 
most no dissenting voice thut he was a major figure in the 
history of art. 

Plus the fact that the amount of work available for 
sale before his death was minimal. 

• • • 

(48) Q. This is an opinion. In your opinion, is it true 
thut most artists’ works increase in value after they are 
dead! (49) A. It’s not necessarily true, no. Some ar¬ 
tists increase, and some artists stay the same and some 
artists go down. 

Q. Could you name some artists whose works decreased 
after they were deadf A. The most notable recent case 
was Huns Hoffman, a famous American artist who lost 
his dealer just before, or changed dealers or left his dealer 
just before his death. And his work dropped in value for 
u period of time after his death. It has since recovered, 
but it dropped. And a French artist called Dufy, Kuoul 
Dufy, dropped appreciably after his death. It depends on 
a lot of factors and on the critical esteem and the way it’s 
handled. 

Mr. Reeves: No further questions, Your Honor. 

Cross-eocamination by Mr. Lowe: 

Q. So that, Mr. Thaw, the critical esteem and the way 
it’s handled is certainly not known until some time after 
death, isn’t that correct? A. No that’s not correct. 

Q. You know the day of death, you are able to tell what 
the critical esteem is? A. You can tell what the critical 
esteem has been up to the date of death. The critical 
esteem is a continuing process. 

• • • 
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(79) Q. So if your understanding was not correct, 
then your whole testimony would he different, wouldn’t it! 
A. No, my testimony wouldn’t change at all. I would still 
feel— 

Q. Would you have come up with those exact figures, 
for May or shortly thereafter, of 1965, that the executors 
came up with! A. No. 

Q. What figures would you have come up with! A. 
Slightly higher figures, 20 or 25 percent higher figures ac¬ 
cording to my views expressed on the panel. 

Q. Then those views are in the minutes of the meeting 
that we are talking about, is that correct! A. I would 
assume so. I’ve never seen any minutes, so I don’t know. 
But I would assume, if there are minutes my views are in 
there. 

Q. You know there was a stenographer present taking 
the minutes. A. Not a stenographer. 

Q. Would you tell us who was taking the minutes! 
A. We have a discussion, an informal discussion. At the 
end of the discussion, a summary is made of the views. 

Q. Who makes fhe summary! A. Mr. Ruhe makes the 
summary and repeats it to a secretary who writes down 
the conclusions. * * * 

• • • 

(94) ROBERT MOTHERWELL, residing at 173 East 
94th Street, New York City, an artist, a counselor to the 
Smithsonian Institute, art editor of Viking Press, and an 
executor of the Estate of David Smith, called as a witness 
by the petitioners, having been first duly sworn, testified 
as follows: 

Direct examination by Mr. Lowe: 

• • • 
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(96) Q. Has there come a time when you considered 
this entire question of value and marketability of artists’ 
own work after death, and come up with some other meth¬ 
ods of valuation! A. I think any procedure would bo 
arbitrary. 

Q. Do you know that it is possible to determine a spe¬ 
cific evaluation for an artist based on the date of death, 
based on th unknown factors that exist at the time? A. 
No, because when you use the word market you are imply¬ 
ing that there is a commodity such as an automobile that 
is a general necessity and may sell at a little more or a 
little less. It is something that is essential to everyday 
human existence and therefore has some kind of market. 

In the case of an expression of the human spirit, nobody 
has to have it and the more particular or specialized that 
expression is, the le ss likely there will be a number (97; 
of people appreciative of it, and even less likely that of 
those,people who are appreciative there will be people with 
money. 

Q. I)o artists produce, either painting or sculpture, be¬ 
cause of the demand or because of the market, or because 
of some other reason? A. 1 would say basically it is such 
a painful process that one would only spend a lifetime at 
it if one hud to do it unless one were making a specific 
commodity for a specific market, such as a commercial 
artist. In the case of a fine artist, no. 

What are some of the vagaries of the art market 
that determine whether or not an arti t will or will not 
sell after bis death? A. It is subject to all kinds of things, 
general economic conditions, particularly taste in prevail¬ 
ing styles, but also to sophi-Mention. For example in the 
case of Cezanne who many people regard now as perhaps 
the greatest artist of the nineteenth century and who was 
born and lived nearly all of bis life in a town in France 
called Aiks, when he was dying he called the curator of 
the local museum and said that he would like to leave a 
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few pictures to the museum and the curator very politely 
replied that the museum did not accept the work of ama¬ 
teurs. 

Q. I think that makes the point. 

(98) Can you give us other examples of how prices 
sharply rise and also how they sharply fall! A. In the, 
I believe, nineteenth century the Rembrandts brought very 
small prices. I believe El Greco’s brought almost nothing. 
I myself in 1940 bought a Pecavio (phonetic) which I ima¬ 
gine is worth $10 or $15,000 now for $35 because nobody 
wanted it. 

But I should also emphasize that in the sense I’m talk¬ 
ing about there’s no market. I have also bought a Japanese 
painting, a seventeenth century through an exchange of 
three paintings that have a much greater market value 
than the Japanese painting has or ever will have, but I 
wanted that particular painting, because I love that paint¬ 
ing more than any painting in the world. And the real 
buyer for a really refined artist is not a speculator as in 
the stock markets for the most part, but somebody who 
loves that object and in that sense it’s love plus what money 
he has available that establishes in some surrealist way 
whatever the market is. 

Q. Would what you have been saying have any partic¬ 
ular application to the nbstract, contemporary modern art 
of David Smith! A. Yes. If one has to generalize, there’s 
no question that people in general are most interested in 
art to the degree that it’s representational, to the degree 
that it (99) tells a story, to the degree that it can be 
filled with associations. 

Abstract art, of which both David and I were repre¬ 
sentatives, is an art without any illustration, without any 
representation in that sense. Consequently for most peo¬ 
ple it is the most difficult, the most meaningless, they are 
apt to say a child can do that in kindergarten or whatever. 
So to find somebody who understands the inner spiritual 



49a 


Hubert Motherwell, for Petitioners—Direct 

quality of it and it becomes a very few number of people. 
And if the prices are at all respectable the number of peo¬ 
ple who have that awareness who also have the money are 
infinitesimal at a given moment. 

Q. Could you tell us approximately when the interest 
in contemporary modern art first manifest, and I am talk¬ 
ing about the present interest, how many years back has 
it been that there has been some real concern, some real 
interest! A. I imagine by modern art you mean abstract 
art— 

Q. I mean American art. American contemporary. A. 
With very few exceptions, there was a prejudice through¬ 
out the world that the masters of such art were Europeans. 
So that in the 40’s and 50’s, there was a savage struggle 
on the part of American artists to establish themselves as 
the equals of their European compeers, which also involved 
an American civil war in that most American artists were 
not abstract artists, so that it was to the advantage (100) 
of all o? those artists to put down American abstract art 
as well as all the people who were addicted to the European 
versions of it. And David Smith was certainly one of the 
heroes of this struggle that has left most of the people in 
this struggle dead, mostly through violence. 

Q. In this struggle, could you tell us from your own 
personal knowledge about the desire or lack of desire of 
David Smith to sell his sculpture! A. It was one of his 
main topics of conversation, was how much he wanted to 
sell. He liked to work on a huge scale, he liked to work 
all the time, he wanted materials, he wanted space, he 
wanted help in the welding, he was—there was a Paul 
Bunyan aspect to him that was constantly crippled by lack 
of liquidity. In fact, a few months before he died he asked 
me if in my opinion since I was also represented by Marl¬ 
borough Gallery with a similar contract, if I thought the 
contract were breakable because he was doing so badly 
there. 
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(107) STEVEN WEIL, residing at 580 West 10th 
Avenue, New York, New York, the Administrator of the 
Whitney Museum of American Art, in New York City, and 
previously Vice-President and General Manager and one 
of the Directors of the Marlborough-Gerson Gallery in 
New York, called as a witness by the petitioners, having 
been first duly sworn, testified as follows: 

• • • 

Direct examination by Mr. Lowe: 

• • • 


(114) Q. What efforts did you make to sell the David 
Smith pieces since the inception of the contract in June 
1963? A. I think we did what a gallery always does. We 
went out and w r e contacted people that we thought might 
be prospective purchasers to see if they were interested. 
Wc : .tertained any sign of interest, and if there was a 
sign of interest, to develop that interest whether it was 
in a specific piece or whether it was in a Smith piece gen¬ 
erally. We showed the work outside from the time—there 
was a general Smith exhibition; we tried to get people to 
come in and see pieces by Smith. And 1 think it was the 
entire range of selling activities which characterizes any 
artist and any gallery 

Q. During this period of time when you had this con¬ 
tract, did David Smith ever indicate to you that he disliked 
to sell his pieces? A. He indicated that he was for the 
most part—thought we were dragging our heels and doing 
a bum job selling his work. 

Q. But in fact you were making every effort to sell his 
work? (115) A. The gallery earned its income by selling 

art work. 

Q. And specifically, did you make every effort to sell 
his works? \. Yes, we did. 
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Q. Can you tell us what some of the difficulties were 
that you encountered in attempting to sell which resulted 
in your selling only five pieces in approximately eighteen 
months to two years prior to his death! A. Well, I think 
I would huve to generalize first and say that the selling 
of sculpture is more difficult than the selling of paintings. 
There is a far greater market for painting than there is 
for sculpture. The selling of abstract sculpture such as 
Smith made is extremely difficult. There is simply far 
fewer people who are interested in abstract sculpture and 
have the means to buy it. And finally, in many many cases 
the scale of the work was so great that it could only be 
bought by people who had ample grounds around their 
house and could permanently install it, or by institutions 
which would have some way of dealing with it. These were 
often works that weighed many tons, ran—as far as the 
ones we showed at the gallery—ten to twelve feet high, 
and there were others that ran up to fifteen feet and more. 

Q. When the contract was entered into between you and 
David Smith—and when I say you, I mean you as agent 
(11G) for the gallery— A. I was not with the gallery. 
I was counsel to the gallery at that time. 

Q. You were counsel for the gallery—was it contem¬ 
plated; was it the expectation at that time that you would 
sell only eighteen pieces—excuse me—only five pieces in 
the next year and a half or two years! A. We certainly 
hoped to do a great deal better than that. 

Q. Beg your pardon! A. We had hoped to do a great 
deal better than that. 

Q. To your knowledge were any other pieces of sculp¬ 
ture sold during that period of time of David Smith by 
David Smith! A. I think the pit ie that is in Washington 
—we always refer to it as the Cafritz piece —but I think 
it belongs to a corporation which owns the building—it is 
one of the Cubi-series—was a sale which he had contracted 
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before he was with Marlborough. We knew about the sale. 
Whether the actual date of transfer of title or technical 
selling date was within the Marlborough period I don’t 
know, but I believe that piece was delivered during the 
period while he was at Marlborough. 

• • • 

(152) Q. There was a good deal of testimony concern¬ 
ing the reputation of David Smith by witnesses of the 
respondent, or a witness for the respondent, and I wonder 
if you could comment on David Smith’s reputation as an 
artist. A. Within the art world itself, among museum 
directors, among other artists, among highly knowledgeable 
collectors, David Smith had an immense reputation in his 
lifetime. I think he was virtually unknown to the man on 
the street. He was probably almost completely unknown, 
let us say even to average museum goers. But within the 
art world itself, his reputation was very, very great. And 
especially among his fellow artists. 

Q. At the time of his death, do you know whether or 
not there were any museums in Europe that had any of 
his pieces! A. On the information I have, there were none. 

• • • 

(155) A. The market for sculpture is a far thinner one 
than the market for paintings. 

Q. And you have already given a number of reasons. 
Do you have any others why the difference between sculp¬ 
ture id paintings and the demands of the two. A. Simply 
paintings have great portability, they are a traditional 
way of decorating homes, they are not only collected for 
the reasons Mr. Motherwell talked about yesterday, but 
they are a traditional part of decor. There is a market 
for that. People know how to handle them, what to do 
with them. 
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Sculpture is something that simply never has been that 
widespread in terms of use within homes. Collectors have 
come to sculpture only very recently. The market for 
sculpture in the United States has only been a major mar¬ 
ket largely since World War II. Sculptors as famous as 
Rodin have had their work selling for very, very little in 
New York right into the ’40s, until a group of dealers who 
were interested in sculpture begun to promote sculpture 
in New York. 

• • • 

Cross-examination by Mr. Reeves : 

(162) Q. You were asked shortly after the- death to 
appraise the inventory, is that right? A. I was asked at 
or about the time the form 706 return was due. 

Q. Just briefly now, did you place a total value on it 
of $714,000 for estate tax purposes? A. I am sorry, I did 
not. Because there ure certain items in there which I did not 
appraise which I mentioned yesterday. They were items 
with which I was not familiar and which I was not able 
to see either the items or photographs. Virtually all of 
the work was appraised by me, but not to a total of $714,000. 

Q. How much do you appraise it? A. If you will let 
me see that, I can show you the items that I did not ap¬ 
praise. 

(163) Q. This is a copy of Exhibit 3C, inventory of 
Mr. Smith’s sculpture. 

(Witness examining Exhibit) 

A. I appraised all of it except the items which appear on 
pages 12 through 15, and have a total value of approxi¬ 
mately $45,000. 

Q. The items that you appraised, you took the begin¬ 
ning figure, discounted it by 75 per cent and then took one- 
third away from that, and then came out to a final ap¬ 
praisal value. A. Yes. 
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Q. In other words, in the items that you appraised, if 
you take this $3,000, Oranode (phonetic) of $3,000, you 
started with a figure of $18,000. A. I started on the as¬ 
sumption that Oranode were being offered for sale apart 
from the aggregate of the works, that the works were being 
offered and a purchaser was available, then in line with 
the prices which Smith had commanded to that time it 
could reasonably be expected that that purchaser would pay 
$18,000 for it. Not a purchaser confronted with the avail¬ 
ability all at one time in one place of 425 works. But some¬ 
one who during Smith’s lifetime would have sought out 
that work and sought to buy it. 

I must emphasize that that’s what that $18,000 repre¬ 
sents. 

• • • 

(181) ANDRE EMMERICH, the President of Andre 
Emmerich Gallery, called as a witness by the petitioners, 
having been first duly sworn, testified as follows: 

Direct examination by Mr. Lowe: 

• • • 

(186) Q. I’d like to have you next tell us a little bit 
about marketing or what the market was for David Smith’s 
work, not after he died, not before he died, but at the date 
of death, to the best of your ability. A. David Smith was 
a typical example of an artist who produced far more work 
than the market could absorb. The orderly market, the 
reasonable market, for an artist’s work like David, as his 
sales record in fact indicates, is a few pieces a year. That’s 
certainly true for virtually all the artists whom I represent. 

Q. Is that up until his death! A. Up until his death, 
certainly. That’s what we were reviewing. There was a 
sale of a limited number of pieces a year. A limited num¬ 
ber of people who would each year buy or would come up 
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to buy a work. The big problem is how do you then value 
that huge bulk that David left, that certuin other artists 
have left, when there were relatively few sales, leaving you 
to expect that the future sales would never be in (187) 
much bigger numbers. 

Q. Would you— A. If you buy the estate in bulk, you 
have to expect to sell it off on a fairly slow basis. There 
aren’t that many people to buy it. 

Q. Was there any measure that you were able to use 
or one can use for that kind of an evaluation! A. The 
measure we came up with is the practical hard-headed one 
of what we individually, the members of the panel, would 
conceive as dealers of paying for the estate, for a bulk of 
sculptures. 

Q. May I just interrupt for a moment, and ask you is 
there any real measure, or is it a speculative measure! 
A. It*8 highly speculative. There are a great many un¬ 
known, immeasurable factors involved. 

Q. Could you tell us what some of those immeasurable 
factors are! A. What will happen to an artist’s reputa¬ 
tion in the market after he dies. Will the market for him 
go up! Will his critical reputation stand up or will the 
critical reputation decline! For example, a sculptor comes 
to mind named Mary Callery. Mary Callery was a con¬ 
temporary of David Smith, was represented by Knoedlcr, 
was an extremely successful artist all her life, sold for high 
prices a lot of work. But since her death— 

(188) The Court: What was her name! 

The Witness: Mary Callery, C-a-l-l-e-r-y. 

Since then I believe her market has virtually disap¬ 
peared. It was a market in part bused on her personality, 
on her social standing, on her circle of friends, and it dis¬ 
appeared with her death. Mary Callery’s work as opposed 
to David Smith, David Smith’s work after his death has 
gone up in value. Mary Callery’s has gone down. 
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These are often unpredictable factors. The gambles 
that you take. You don’t know what’s going to happen. 

Q. Mr. Emmerich, what is your opinion about the fea¬ 
sibility of having an auction shortly after the date of death 
of all the estate. A. That would of course be sheer disaster. 
You had four hundred and some pieces, there weren’t four 
hundred and some buyers for Smith. 

Q. May I just interrupt you and say based on facts that 
have been elucidated at this hearing, there were somewhere 
around seventy-five or eighty pieces sold during Smith’s 
lifetime, can you give us an estimate, all we’re doing here 
anyway is estimating, how many purchasers there may or 
may not be at such an auction. A. That’s a very difficult 
guess. My hunch would be— 

Q. You need not give a figure. Would it be very few 
or very large! (189) A. Very few, but mostly, in my 
opinion, it would have fetched much, much less than twenty- 
five per cent at auction. I don’t think at auction it would 
have reached anything like twenty-five per cent of retail 
value. 

Q. What would you have contemplated happening at 
an auction when the first piece came up and who do you 
believe would have been the first bidder, or the first pur¬ 
chaser! A. That’s very difficult. If all the work had come 
up at auction, I suspect that there would have been no in¬ 
terest at all, or virtually no interest at all, in his early 
work. It would have gone for $10, $20, $50 apiece. I think 
there would have been a certain interest in his late work, 
the so-called Cubi’s for example, which would have fetched 
a few thousand dollars apiece. But that’s a very theo¬ 
retical question. But if there had been such an auction 
I think that is what would have happened. That there 
would have been $10, $25, $50 for the early work and a 
couple of thousand each for the late ones. 

• • • 


57a 


Thomas E. Norton, for Petitioners—Direct 

(211) THOMAS E. NORTON, 311 East 72nd Street, 
New York, New York, called as a witness by the petition¬ 
ers, having been duly sworn, testified as follows: 

Direct examination by Mr. Lowe: 

Q. Mr. Norton, could you tell us where you are presently 
(212) employed! A. At the Parke Bernet Galleries in 
New York. 

Q. How long have you been so employed! A. Since 
1956. 

Q. What are the Parke Bernet Galleries! A. Parke 
Bernet Galleries is a firm of auctioneers and we also do 
appraisals, and it’s affiliated with and in fact owned by the 
firm of Sotheby and Company in London who are also auc¬ 
tioneers. 

Q. You say affiliated with, you handle all the United 
States auctions and Sotheby handles all the European auc¬ 
tions, is that correct! A. Yes. 

The Court: S-o-t-h-e-b-y! 

The Witness: That’s right. 

The Court: That’s pronounced Sotheby! 

The Witness: Yes, sir. 

The Court: British pronounciation! Authentic 
looking. Go ahead. 

Q. Is that the world’s number one largest gallery—firm 
of auctioneers! A. Yes. 

Q. How long have you been working for this firm of 
auctioneers! A. Since 1956. That’s 14 years except for 
time in (213) the Army. 

Q. And what is your title with that firm! A. I’m vice 
president of Parke Bernet, and a director of Sotheby. 

Q. What is your particular field of endeavor within the 
firm! A. In general paintings and modern sculpture, but 
more especially American paintings and sculpture. 
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Q. Have you had a good deal of experience in 3etting 
up auctions T A. Yes, I have. 

Q. Could you very briefly tell us just the mechanics of 
setting up an auction? A. A single object or a group of 
objects would be inspected by us and appraised, that is 
for their marketability, and then the, you might say the 
wheels begin to turn and a catalog is published, the things 
are exhibited and then sold at auction. 

Q. Do you have on occasion many requests that you 
feel are not subject to auctioning and that you refuse? 
A. Yes. Not everything lends itself to a successful auc¬ 
tion sale. 

Q. Have you had any recent experience in connection 
with that? A. Every day it happens, in my day to day 
work. I (214) would just like to say that in general, 
auctions are most successful in terms of money, shall we 
say, when the object in question, object or objects in ques¬ 
tion, are in short supply and there is a big demand for 
them. And as the supply increases and/or the demand 
decreases the chances for a successful auction sale are dim¬ 
inished. 

Q. This is a judgment that you are called upon to give 
almost everyday. A. Yes. 

Q. Did there come a time very recently when you were 
requested to put up a number of drawings and water col¬ 
ors at auction? A. This happens from time to time. About 
a year or more ago, for example, we were asked to con¬ 
sider the possibility of auctioning water colors by Jackson 
Pollack. 

Q. How many were there? A. There were about 80. 

Q. And Jackson Pollack is a famous contemporary art¬ 
ist who just died about ten years ago, fifteen years ago. 
A. That’s right. 

Q. Did you in fact accept that offer to have those 80 
pieces auctioned off? A. No. The owner who had received 
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them directly from Pollack many, many years ago, felt 
that they were quite vr’uable, and we, as auctioneers, did 
not feel that we would (215) have been able to achieve 
the, you might say the total value that he had in his mind. 

Q. Why was that? Wbat was the basic reason that 
you felt you couldn’t achieve that value? A. Well, my 
feeling was then, and it still is, that would be too many 
to put on the market at one time. 

Q. Let me ask you this. If the executors of the estate 
of David Smith came to you in 1965, shortly after David 
Smith’s death, and asked you if you would be willing to 
auction off the pieces left by the decedent, what would 
you have replied? A. I would have had to say in all 
honesty that I did not advise such a move. That it would 
be not in the best interests of the estate. 

Q. And if they asked you why, what would you tell 
them? A. That there would be too many things offered at 
once and that it would tend to depress the market for 
many, many years to come. 

Q. If you were told by them that there were 75 or 80 
pieces sold during David Smith’s lifetime, would that have 
any effect on your answer? A. Not by itself. But if I 
were told how many he had made in his lifetime and he had 
sold proportionately very few I would think that there was 
not very much of a wide demand for his work. 

(216) Q. Didn’t you have some background or some 
experience in knowing David Smith’s work, .generally 
speaking. A. Generally speaking, yes. We had sold a 
few and I had seen some on exhibition in New York. 

Q. Over a period of the history of the Parke Bernet 
Gallery, do you knew how many did go through the gal¬ 
lery in auction, approximately? A. About 5. 

Q. Aside from your firm, is there any other firm of 
auctioneers who would be an alternate firm for the sale 
of this particular group of items? A. There are firms of 
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auctioneers in almost every city but in general they do 
not have the facilities that we do, nor the following that 
we do, and there is really moderavely none that is com¬ 
parable. 

Q. From a physical point of view, would you have any 
problems if you did go ahead and have such an auctiont 
A. The number of sculptures involved, and the size of so 
many would certainly have presented you might say logis¬ 
tical problems. We wouldn’t have even been able to show 
them in the right way in our Madison Avenue Galleries. 

Q. Would you be able to get them into your galleries, 
all the pieces! A. Not all. 

Q. How much can you get in at one time! (217) A. 
I’m not familiar with the dimensions of all of them, but 
probably only a fraction of them at one time. 

Q. Are there facilities to handle sculpture over 7 or 
8 feet high! A. Not really, no. They cannot be afforded 
the full exhibiting technique that a more manageable size 
objects are afforded. 

Q. Based on your experience in this field, what is your 
opinion as to the feeling that would be engendered upon 
the potential purchasers of such an announced auction! 
A. In my experience, it would tend to create a climate of 
mistrust about the work of David Smith’s sculptures. It 
would tend to imply to potential buyers that his estate, 
his family and the gallery with which he was associated 
had not much interest any more in him or in his works. 

Q. What effect in your opinion do you feel that would 
have on an auction! A. I think it would have a depressing 
effect. Because part of the reason that people buy both 
through a gallery or at auction, it’s an expression of their 
belief in the work of that artist. And if those who were 
most closely associated with the artist were implying a 
lack of confidence, then I think that would transmit it to 
potential buyers. 
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Q. At such a fictitious auction, what do you think would 
happen with the first few pieces that came up for said 
(218) A. Well— 

Q. I’ll put it another way. Do you think that any po¬ 
tential buyer, knowing the factors that you just gave us, 
would pay a substantial price for the first piece or two 
that came up! Knowing that there were 423 morel A. 
I think there would be a tendency to wait and see what 
happens. In other words, let the other guy bid and let 
him set the price, and of course, if this is universal, there 
is a rather poor start to the auction. 

Q. Under those conditions, how do you think the auc¬ 
tion would end, if it started poorly? A. As I’ve said, 
I don’t think the auction in general would be a success and 
the end and beginning would just be reflections of the 
whole thing. I don’t think that people would be interested 
in buying unless they could get them very, very cheaply. 

Q. In your answers and in the opinions that you are 
giving, are you making a distinction between abstract and 
representational work, for example? A. I haven’t made 
the distinction. Because virtually the same rules apply. 
Supply and demand. But with abstract art, there is in 
general less demand. It’s the more sophisticated thing 
that appeals to a smaller circle of people. Therefore, ab¬ 
stract works, or sculpture, anything that tends to make it 
a little more difficult, would tend to decrease (219) the 
demand for that work. 

Q. I believe you have precipitated my next question, 
but I will ask it. 

Do you in your answers consider the difference between 
sculpture and paintings? A. Yes. 

Q. And how does that affect your decision? A. Scuip- 
turc is less universally collected, so therefore, there is less 
of a demand. 

Q. Then ure you also considering the question of size? 
A. Yes. That’s the most important. 
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Q. What does that connote to you! A. Easily port¬ 
able things, attractive easy to live with things, you might 
say, arc the things that would tend to sell best. Large 
monumental sculptures are just about the last thing that 
most people want. It’s a special situation. 

Q. And are you also considering the number of pieces! 
A. Yes. 

Q. And does that play a prominent part in your de¬ 
cision? A. Yes. 

Q. What decision then would you finally arrive at— 
I’ll strike that—I think I’ve asked it, I don’t want to pro¬ 
long it any longer. 

I have no further questions. 

(220) The Court: Before your cross-examina¬ 
tion, can I, while I think of it, ask this witness a 
few irrelevant and immaterial questions? 

Mr. Reeves: Absolutely, Your Honor. 

The Court: I think I see a publication, an an¬ 
nual publication, is it not by Sotheby with regard 
to the report on their acquisitions and dispositions 
and collections? 

The Witness: Yes, sir. 

The Court: And also there is a British muga- 
zine called Apollo which deals with art matters. 

The Witness: Ye3, sir. 

The Court: I don’t remember seeing in any pub¬ 
lication by Sotheby or any 'ssue of Apollo magazine, 
a reference to an auction dealing with non-repre- 
sentational sculpture in the sub-c’assification of steel 
welding non-representational sculpture. Has there 
been in Sotheby, and you are a director, I under¬ 
stand, in the last ten years been an auction dealing 
with that type of non-representational sculpture. 

The Witness: No, sir. There have been occa¬ 
sional pieces, usually small, that have been included 
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in sales with other kinds of sculpture, representa¬ 
tional sculpture, so we have sold some. But as far 
as I can recollect, there has not been a sale composed 
totally of that (221) noil-representational sculp¬ 
ture. 

• • • 


(227) CLEMENT GREENBERG, of New York City, 
an art critic, a writer, and an executor of the Estate of 
David Smith, called as a witness by the petitioners, hav¬ 
ing been first duly sworn, testified as follows: 

Direct examination by Mr. Lowe: 

• • • 


(229) Q. Did you personally know David Sn 'ht A. 
1 made his acquaintance in 1944, and kept more or less in 
touch with him to the date of his death. 

Q. Was this a constant, continuous friendship, would 
you say, until his death T A. Yes. 

Q. Did he in fact name you as one of the executors in 
the estate T A. Obviously. 

The Court: Who were the executors! 

Mr. Lowe: The executors were Mr. Robert 
Motherwell, who testified, Mr. Clement Greenberg, 
and myself. 

Q Mr. Greenberg, in your discussions with David 
Smith during his lifetime, and because of your friendship 
with him, did he discuss with you his work on a personal 
basis! A. Yes. 

Q. Can you tell us, and we are going to have the benefit 
of that personal relationship, could you tell us what his 
attitude was with regard to sales of his work! (230) A. 
It was a complaining and resentful attitude. 
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Q. What did ho complain of and what was he resent¬ 
ful against! A. He complained about lack of sales and 
he was resentful because of what he thought was lack of 
recognition. 

Q. Was this something that was just in a particular 
period, was it constant, or— A. It was constant. 

Q. Was it constant up until he died! A. Until the day 
he died—well, no, I hadn’t seen him for a couple of months 
before he died. 

Q. To your knowledge, based on your experience with 
him, had he ever indicated to you that he did not want to 
make any sales! A. No. Except in one instance. He 
pointed to a piece that’s been mentioned already, Austra¬ 
lia, and said that was one piece he would prefer to retain 
and leave to his daughters. 

Q. But in fact did he sell that piece! A. So I gathered 
from the one who bought it. 

Q. That he did. A. Yes. Professor Rubin, I might 
say, extracted it from him. 

Q. Aside from that piece, I believe you said that was 
the only one you know of. A. That’s right. 

(231) Q. And he was a prolific artist. A. Yes, indeed. 

Q. Did he ever complain to you, besides the lack of 
sales, about the lack of anything else! A. The lack of 
money. 

Q. Are you able, and I ask this more as a rhetorical 
question, are you able to discuss his reputation as of the 
date of his death, May 23rd, 1965! A. Up to the date of 
his death, you mean! 

Q. Yes. A. Yes. It was deceptive. In some ways the 
fate of his reputation was like Jackson Pollack’s. Pollack 
was famous let’s say six-seven years before his death, but 
the fame was more like notoriety than fame. And it seemed 
not to affect Pollack’s sales. Until about two years before 
Pollack’s death and for a period of about four years be- 
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fore—starting six years before his death and until ab 
two years before, Pollack lived on advances from a collec¬ 
tor named Alphonso Assoreo. 

David was known to the art world but his art met a 
lot of resistance. And contrary to what some witnesses 
have testified, there were fellow artists who did not like 
hiB work, and the just-mentioned Pollack was one of them. 
The late Rothko, DeKooning, the late Hoffman, Phillip 
Gustin, I can go on, I can name museum directors, like 
Janies Johnson (232) Sweeney, Gordon Washburn, at 
that time director of Carnegie, Dorothy Miller, curator of 
modern art at the Museum of Modern Art, and still others 
whose names I’ve forgotten. 

Mr. Reeves: Your Honor, I object to this. 

The Court: He is talking about the man’s rep¬ 
utation. 

Mr. Reeves: How does he know that these peo¬ 
ple— 

Mr. Lowe: That was to be my next question. 

The Court: He’s referring to people that he 
says are prominent in the art world, and I’m tak¬ 
ing it for granted that they are, and giving what 
they have said as their evidence of the chap’s rep¬ 
utation. 

Mr. Lowe: I will be happy to ask that very ques¬ 
tion. (To Witness) How did you knowt 

A. Direct conversation, for the most part. And to some 
extent hearsay. Of course, some of it had to be hearsay. 

The Court: Hearsay is reputation. 

Q. But in any case, the persons that you mentioned, 
you knew personally? A. That’s right. I knew every one 
of them. 
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Q. So you did discuss David Smith’s reputation with 
each and every one of them at some time— A. As far as 
the artists named was concerned, yes. 

The Court: What was that! So far as the art¬ 
ists were concerned! 

The Witness: It came out of direct conversation 
(233) with them. It wasn’t hearsay. I learned 
their opinion of David Smith’s art from their own 
mouths. 

Q. What about the critics, the art critics, with regard 
to his reputation up to the time of his death! A. Con¬ 
siderable opposition thereto. From John Kennedy in the 
Times, from Aline Saarinen who had preceded Kennedy 
on the Times as the chief art critic. From others, but let 
me say I remember because of their fewness those who 
were for David. And it was notably Hilton Kramer and 
Sidney Geist. Both of them were in Art Digest at that 
time. 

Q. Does a high reputation equate itself with a high 
ability of financial success! A. Obviously not. I’ve just 
spoken of two cases, Pollack and Smith— 

Q. Would you say this would apply in many, many 
cases! A. In many cases, no, not in many, many. 

Q. Well, in one many— 

The Court: In one many. 

The Witness: That’s right. 

Q. Di i there come a time when you were called upon 
to make an evaluation of the pieces left by David Smith! 
A. Yes. As executor. 

Q. Did you have a great deal of thought and discussion 
concerning this! A. Yes. 

(234) Q. As a result of this and conferences with the 
co-executors, did you come up with a determination as to 
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what you thought should bo used in reporting to the In¬ 
ternal Revenue Service? A. Yes. The process was this. 
I had a slight—when I learned I was one of the executors, 
I had, I won’t call it a feeling of panic, but a feeling that 
Oh, Lord, and then I was told we were to evaluate the 
works left behind on the assumption that they were all 
to be sold within a reasonable length of time, which I un¬ 
dertook to mean a year. And I thought, Oh, Lord, we 
won’t get a nickel on the dollar. And then I said, well, of 
course, if we reported that the valuation will be questioned, 
so let’s lean over backward and make it the equivalent of 
fifteen or one-sixth of the retail price. 

And I felt, if you care to know my feeling, that I was 
leaning over far backward. 

Q. Did you at that time take into consideration or con¬ 
sult with Andre Emmerich, and also get somewhat the 
same feeling! A. Yes, I did. Because I didn’t know the 
art market well enough. I knew David’s market from 
what he had told me, from what I had heard. I didn’t 
know the art market in general well enough. So I had 
to consult other people. 

Q. You have read Steven Weil’s affidavit, have you 
(235) not, at some point? A. Yes. 

Q. In your evaluation of about one-sixth of the fictitious 
retail price, did you yourself and your co-executors con¬ 
sider commissions to Marlborough? A. No. We consid¬ 
ered only what the estate would receive. 

Q. It is true, is it not, that a similar total figure was 
arrived at by Steven Weil? A. That’s right. 

Q. But with a different method, using a one-third com¬ 
mission. A. Yes. 

Q. And did you decide that since the resulting figures 
were similar that that is what would be put in for IRS 
purposes. A. Yes. 

Q. And not necessarily being bound by the method Mr. 
Steven Weil used? A. Yes. 
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Q. I want to ask you, Mr. Greenberg, about market for 
David Smith’s work at time of death. I’m not talking now 
about what you decided for IKS purposes to use as a valu¬ 
ation, but for your opinion as to market under the concept 
of fair market values at date of death. What was the 
market then? (236) A. I couldn’t see any. 

Q. Do you have any reason to believe as a result of 
your being executor for five years, or co-executor for five 
years, and your close dealings with Marlborough Gallery 
as a co-executor— A. I wouldn’t call them close dealings. 
I would call them something else. Intermittent dealings. 

Q. Contacts with Marlborough Galleries, that there was 
anything to indicate to you that Marlborough Galleries did 
not make every effort to create and fulfill the market prior 
to David Smith’s death! A. I had no evidence that Marl¬ 
borough did anything but the best within the limits of the 
situation. 

Q. As a matter of fact, subsequent to the termination 
of the contract, which had three years to run at the time 
of death, was that contract in substantially the same terms 
renewed! A. Yes. 

Q. At any time after David Smith’s death, and of 
course after you were known to be a co-executor, were you 
approached by anyone with regard to a discussion or a 
question about the possible purchase of a great number or 
the bulk of David Smith’s work. A. No. 

Q. To your knowledge—let me rephrase that. 

(237) Did Mr. Steven Weil, who was with Marlbor¬ 
ough Gallery and handling the sales, at any time come to 
you and ask you to comment on any requests that he re¬ 
ceived in that nature! A, No. 

Q. Do you have knowledge that any of your co-execu¬ 
tors or from any other source, that there were any over¬ 
tures of any kind to buy the Smith estate in bulk! A. I 
have no such knowledge. 
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Q. Did the question of presenting the bulk estate at 
auction come to your mind! A. Not for one moment. 

Q. What is the reason for that! A. It would have been 
a disaster. 

Q. Why do you say that! A. Because I saw no market 
at prices that would have been above a dime on the dollar 
at the most. As I said I thought it would be a nickel on 
the dollar. 

Q. Could you give us some reason why, in your opin¬ 
ion, subsequent to David Smith’s death, on a number of 
pieces that the prices were in fact substantial! A. Let me 
say in the first place that the art boom began to accelerate 
just about in ’65. That was a factor. And then inflation 
was another factor. Perhaps the most important was that 
David’s death put period to a career and insensibly almost, 
not quite consciously, people became aware, (238) a 
minority of people, I’m not talking about many, became 
aware of the fact that a considerable artist had died, leav¬ 
ing behind a body of work. One didn’t know how much, 
but you had that feeling, period, it’s all over. 

And in the case of a controversial artist, that often 
works to his benefit. Because during his lifetime, Smith’s 
reputation had been controversial. 

Now, it happens very often, for reasons 1 don’t think 
I want to bore the Court with, that the death of a con¬ 
troversial artist tips the scale the other way. It hap¬ 
pened with Cezanne, and so forth. 

Q. When you talk about reputation, you said in a lim¬ 
ited area. Could you confine that area where David 
Smith’s reputation was really an issue! A. The art \corld. 
Let’s say a few collectors, most museum directors and 
curators, fellow sculptors or painters, preponderantly in 
New York. 

Q. And when you say art w r orld, you don’t mean in the 
world, you mean confined to the United States, and par- 
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ticularly New York. A. To the art world—I was trying 
to describe the art world. He was known to fellow sculp¬ 
tors and art critics in England, and certain specialists in 
sculpture and certain museum directors or curators who 
specialized in contemporary sculpture abroad, on the con¬ 
tinent, and that was about it. 

• • • 

(245) Cross-examination by Mr. Reeves: 

Q. You mentioned that there were a number of critics 
and artists who did not think Mr. Smith was a great sculp¬ 
tor. A. Right. 

Q. How many other American sculptors were invited 
to Spoleto, Italy, in 1962 when he went? A. I don’t re¬ 
member exactly, but— 

Q. Do you recall any? A. I don’t remember the names 
of the artists and suppose I don’t? So what? 

Q. Have you ever known another sculptor to be ap¬ 
pointed to the National Council of Art? A. No. But these 
—can I expatiate a little here? 

These honors are very deceptive, because they don’t 
influence your sales capacity, and Mr. Motherwell who 
testified yesterday is an example of that. With all the 
honors, and he’s been on that Council, and all that, Mr. 
Motherwell’s works do not sell all that well. Not in any 
proportion to his reputation. That’s art or the art world. 

Q. You said that Mr. Smith was controversial. A. In¬ 
deed he was. 

Q. Aren’t most artists controversial? A. No. That’s 
curious. In 1955, William DeKooning was not controver¬ 
sial. No one wrote adversely about his art. At this mo¬ 
ment Frank Stella is not controversial. No one writes 
adversely about his art. At this moment Alexander Calder 
is (246) not controversial. Another sculptor, older con- 
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temporary of David’s. No one writes adversely about his 
art. Henry Moore, the English sculptor. There are art¬ 
ists who are with the tide. Rothko is another example, 
the late Mark Rothko. No one wrote in criticism of his 
art. 

On the other hand, Pollack, Smith, Morris Lewis who 
comes from Washington, were controversial artists and to 
some extent you can say, curiously or not, remain contro¬ 
versial. 

Q. Do you agree that at the time of his death, Mr. 
Smith was one of the world’s greatest sculptors? A. He 
did not have that reputation. I thought so, but he did not 
have that reputation. 

• • • 



Findings of Fact and Opinion of Tax Court, 
Together With Concurring and Dissenting 
Opinions, February 23, 1972 

Tan nenwald, Judge : Respondent determined a defi¬ 
ciency of $2,444,629.17 in the Federal estate tax of the 
Estate of David Smith (hereinafter referred to as Smith 
or decedent). 

Several issues raised in the petition have been either 
resolved by agreement of the parties or abandoned by 
petitioner. The following issues remain for decision: (1) 
The fair market value of 425 sculptures created by Smith 
and in his possession at the time of his death; and (2) the 
deductibility of certain commissions incurred and paid by 
petitioner in the course of selling some of the aforemen¬ 
tioned sculptures. 


FINDINGS OF FACT 

Some of the facts have been stipulated and, together 
with the exhibits attached thereto, are incorporated herein 
by this reference. 

David Smith died from injuries sustained in an auto¬ 
mobile accident on May 23, 1965. He was a citizen of the 
United States and a resident of Bolton Landing, N.Y., at 
the time of his death. Robert Motherwell, Clement Green¬ 
berg, and Ira M. Lowe qualified as eoexecutors of the dece¬ 
dent’s estate. A Federal estate tax return was filed on 
August 24, 1966, with the district director of internal reve¬ 
nue in Albany, N.Y.; the property included therein was 
valued as of the date of decedent’s death. A deficiency was 
agreed upon and paid on July 10,1968. On August 7,1969, 
respondent issued the notice of deficiency herein. 

At his death, Smith owned 425 pieces of sculpture 
created during various periods of his life. Of th .se sculp¬ 
tures, 291 were located at Bolton Landing, N.Y. 
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Smith began making metal sculptures in 1937. Most of 
his work is of the abstract, nonrepresentational variety and 
fashioned out of welded steel and other metals, a technique 
which Smith pioneered. Tht. quality of Smith’s sculptures 
varied according to the period in his life during which they 
were created. From 1940 to 1903, Smith was represented 
by two art galleries who endeavored to sell his works, albeit 
without much success. Between 1940 and 1956, Smith was 
represented by the Willard Gallery, during which time 53 
of h : s works were sold for $33,432.50 at prices ranging from 
$40 to $3,213. From 1957 until 1963, he was represented by 
the Otto Gerson Gallery, during which time 17 pieces were 
sold for $76,148. 

On or ubout .June 2, 1963, Smith and Marlborough- 
Gerson Galleries (Marlborough) entered into an agreement 
which provided in part as follows: 

The following shall constitute our agreement with 
respect to the sale by us of sculpture, drawings and 
graphics created by you (hereinafter referred to as 
“your work”): 

1. During the period of 5 years commencing on 
the date hereof, we shall have the exclusive right, in 
any part of the world, to offer for sale and to author¬ 
ize others to offer for sale all items of your work 
owned by you. You shall initially deliver each such 
item of your work to us at such location as we shall 
indicate. 

2. During such period of 5 years, we shall also 
have tin* exclusive right to arrange and to authorize 
others to arrange the publication and/or sale, in any 
part of the world, of books and catalogues containing 
illustrated reproductions of your work. 

3. During such period of 5 years, we shall ar¬ 
range for exhibitions of your work in New York, 
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London, Rome and such other places as you and we 
shall jointly determine. We shall be responsible for 
all of the expenses of such exhibitions (including ad¬ 
vertising and catalogue costs) other than insurance 
and shall bear the entire cost of storing all items of 
your work delivered to us pursuant to this agree¬ 
ment. 

4. You have furnished us with photographs of 
each item of your work owned by you on the date 
hereof. The price at which we shall offer each such 
item for sale shall not be less than the price set forth 
on the back of such photograph. We shall agree with 
you as to the minimum sale prices of those items of 
your work created in the future. Minimum prices 
may be changed from time to time in such manner 
as you and we shall jointly agree. 

• • • 

6. Upon the sale by us of any item of your work, 
we shall reimburse ourselves from the actual net 
proceeds for any initial shipping cost and insurance 
cost advanced to you with respect to such item. In 
addition, as compensation for our services, we shall 
retain V&rd of the balance of such net proceeds. The 
remaining %rds of such balance, less any amounts 
due to us hereunder, shall be paid to you in United 
States dollars on a quarterly basis. 

• • • 

8. This agreement shall be construed in accord¬ 
ance with the laws of the State of New York and 
shall be binding upon and inure to the benefit of your 
and our respective executors, administrators, suc¬ 
cessors and assigns. 

This contract was renewed by Smith’s estate on June 3, 

1968. 
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Smith’s sculptures were mostly sold at retail to mu¬ 
seums and individual collectors during his lifetime. 

Between June 2, 1963, and Smith’s death on May 23, 
1965, Marlborough’s efforts (which included an exhibition 
of 29 selected works at Marlborough’s Gallery in New York 
in October of 1964) resulted in the following sales: 


Date 

Pieces sold 

Total sales 
price 

Commissions 

Artist 

Nov. 20, 1963 

. 1 

$ 6,000 

$ 2,000 

$ 4,000 

June 29, 1964 

. 1 

14,000 

4,666 

9,334 

Nov. 12, 1964 

. 1 

40,00u 

13,333 

26,667 

Nov. 14, 1964 

. 1 

8,500 

2,833 

5,667 

Jan. 7, 1965 

1 

40,000 

13,333 

26,667 

During the 

2 years 

following 

Smith’s death, 

Marl- 


borough effected the following sales, presented below in 
summary fashion: 

Number of Total sales 

Period works sold price Commissions Artist 

5/23/65-5/23/66 16 $269,383.00 $ 89,795 $179,588.00 

5/24/66-5/31/67 52 718,951.67 240,264 478,687.67 

During his lifetime and at the time of his death, several 
factors militated against Smith’s becoming a commercially 
successful artist. First, abstract sculptures attract far 
fewer buyers than do paintings, partly because the latter 
more easily fit into the decor of a buyer’s household or of 
a museum. While Smith received mixed critical acclaim 
from his contemporaries and art critics, his work was not 
particularly appealing to the general public upon whom an 
artist must rely for the great bulk of his sales. Secondly, 
the size of his works (particularly those of the “Cubi” 
series, his most highly regarded series of sculptures), re¬ 
quired a prospective buyer to have a great deal of space 
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available for installation in order to properly, exhibit them. 
Indeed, 185 of the 425 works in Smith’s possession at his 
death were over 7 feet tall and comprised 80 percent of the 
total retail selling prices estimated by Smith’s executors. 
Finally, Smith’s works were priced relatively high, and it 
was generally acknowledged in the art world that the lower¬ 
ing of an artist’s prices signified a lack of confidence in the 
quality of the work. 

Towards the end of Smith’s life, Smith began to receive 
critical recognition of his work and honors commensurate 
with his status as one of the leading American abstract 
sculptors. He was appointed to the National Council ox 
Art in 1964, the first such artist to receive this honor; he 
also participated in the 1962 Festival of Two Worlds in 
Spoleto, Italy, a guest of the Italian Government and 
American composer, Gian Carlo Menotti, as well as being 
awarded a major prize at the 1959 Sao Paulo Biennial of 
Modern Art. Upon his death, several national magazines 
which had hitherto ignored Smith noted his contribution to 
American art, catapulting him into national prominence. 

Smith was a prolific sculptor and constantly created a 
larger number of sculptures than the market could readily 
absorb. He customarily produced series of between 10 and 
30 sculptures which were similar in appearance, technique, 
and scale. The most prized of Smith’s works were those 
of the “Cubi” series, which consisted of 28 or 29 works of 
welded, polished steel cubes ranging from 7 feet to 9 feet 
in height and being offered for sale for between $35,000 
and $50,000. Smith’s sculptures generally tended to be 
large and consequently expensive to transport and to ware¬ 
house. 

At the time of Smith’s death and for an undetermined 
period thereafter, the general public was not aware of how 
many of Smith’s works were in his possession at the time 
of his death. Had the public been aware of this fact, and 
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had all 425 pieces been made immediately available for sale, 
the estate and Marlborough could reasonably have expected 
to gei substantially less money for them tl an if the works 
were slowly disseminated in the market over a period of 
years. It was also important to “hold back” certain works 
for sale at a future date (particularly the more desirable of 
Smith’s works) in order to sustain interest in his works 
over the 10-year period of time envisioned by the estate 
as necessary to liquidate Smith’s works. 

In valuing the works of art included in the return, the 
executors first computed the price each piece would bring 
if sold individually at retail at the time of death, the total 
hypothetical price being $4,284,000. Then they discounted 
this figure by 75 percent on the theory that these works 
could only be sold at the time of death to a bulk purchaser 
for resale, and then reduced this figure by one-third to 
cover Marlborough’s commission. The resulting figure of 
$714,000 was reported as the date-of-death value of the 
sculptures. 

The terms of decedent’s last will anent the administra¬ 
tion both of the estate and of the testamentary trust for 
the benefit of decedent’s two minor daughters provide, in 
part, as follows: 

Thikd: My Executors and Trustees shall take 
possession of my estate and are hereby given power 
to hold, manage, operate, control, sell, convey, lease, 
mortgage, encumber, renew encumbrances, and as¬ 
sign the said estate, or any part thereof, to collect all 
the rents, income and profits therefrom; to pay all 
taxes, insurance charges, necessary repairs and other 
proper expenses connected therewith; and with full 
power to sell and convey, from time to time, and to 
mortgage and encumber such parts of my property 
and estate, real or personal, including all of my works 
of art, as in their best judgment and discretion may 
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be expedient. The proceeds derived from any such 
sale or sales shall be invested and reinvested from 
time to time in such securities and property, real or 
personal, as my Trustees may elect. 

In the disposal of my works of art and other 
property, real and personal, said Trustees shall have 
as full and unlimited power and discretion as if said 
trust property .were their own absolute estate. 

The coexecutors have not yet filed a final accounting of 
the estate with the New York Surrogate’s Court having 
jurisdiction of the administration of the estate. Their most 
recent intermediate accounting embraced a period ending 
on April 30, 1970. In the accountings, an aggregate of 
$1,187,144.67 representing commissions paid to Marlbor¬ 
ough was allowed by the Surrogate’s Court. 

From May 23, 1965, through April 30, 1970, the estate 
was required to pay $789,970.38 for various administration 
expenses, debts of the decedent, and taxes, of which amount 
$390,481.20 is allowable as a deduction under section 2053. 
At the time of decedent’s death, total cash available to the 
estate from sources other than the sale of sculptures 
amounted to $210,647.08. $868,984.95 worth of sculptures 
were sold througli Marlborough to cover the difference 
between the expenses enumerated above and ready cash, or 
$579,323.30. Commission expenses of $289,661.65 were in¬ 
curred in respect of such sales. 

In addition to the aforementioned expenses, the execu¬ 
tors paid $55,937.75 to the decedent’s widow for the support 
of the two minor children. The executors have also made 
payments totaling $1,392,491.69 to the trusts created under 
decedent’s will for the benefit of the aforementioned chil¬ 
dren. While petitioner has claimed a deduction for all com¬ 
mission expenses incurred, respondent has disallowed any 
deduction for commission expenses in excess of $289,661.65. 
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ULTIMATE FINDING OF FACT 

The fair market value of the 425 sculptures at the time 
of Smith’s death was $2,700,000. 

OPINION 

David Smith, a sculptor, died possessed of 425 pieces of 
non-representational metal sculptures created by his own 
efforts. The sculptures were valued at $714,000 in the 
estate tax return. Respondent, in his deficiency notice, 
determined that they should be valued at $5,250,918 but now 
concedes that they should be valued at not more than 
$4,284,000. It is this issue of valuation, together with a 
related question involving the deductibility of certain ex¬ 
penses, which the parties have placed before us for decision. 
We approach the task with considerable circumspection, 
recognizing that this case involves a highly unusual set of 
circumstances to which the usual, simplistic valuation ap¬ 
proach may not be fully applicable and that, in the final 
analysis, our ultimate determination of value will neces¬ 
sarily constitute a “Solomon-like pronouncement.” See 
Morris M. Messing, 48 T.C. 502, 512 (1967). 

Initially, we are faced with certain broad assertions by 
petitioner, which attack this proceeding in its entirety. 
First, it argues that the number and nature of the sculp¬ 
tures, coupled with the limited scope and vagaries of the 
market in which they might be disposed of, make valuation 
as of the date of death impossible. Consequently, it argues 
that we should determine a zero value and that any other 
determination of value would be a violation of its constitu¬ 
tional rights. 1 We find this argument to be without merit. 
Valuation has been consistently recognized as an inherently 

1. Petitioner claims the benefit of the "equal protection” doctrine, 
the freedom-of-expresbion principle embodied in the first amendment, 
and the due-process clause of the fifth amendment. 
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imprecise process. See Morris M. Messing, supra. Diffi¬ 
culties encountered in determining value, e.g., the presence 
of a limited market or other restrictive elements, have never 
been considered a bar to accomplishment of that task, much 
less to have acquired a constitutional significance, although 
such elements are factors to be taken into account.* Pub- 
licker v. Commissioner, 206 F. 2d 250 (C.A. 3, 1953); see 
also George P. Fisher, Executor, 3 B.T.A. 679 (1926). 
Moreover, the record herein shows clearly that the sculp¬ 
tures had value at the date of Smith’s death, so petitioner’s 
assertion that they had a zero value is factually baseless. 

Petitioner next contends that the process by which re¬ 
spondent arrived at the valuation determined in his defi¬ 
ciency notice was “without foundation, unreasonable and 
arbitrary.” This argument we also reject as without merit. 
Even if we were to decide that respondent’s determination 
was erroneous, neither that consequence, nor the fact that 
respondent has reduced his claimed valuation from that set 
forth in the deficiency notice, constitutes sufficient grounds 
for disregarding the deficiency notice or relieving petitioner 
of its burden of proof. Jacob D. Farber, 43 T.C. 407, 428- 
429 (1965). Nothing in this record permits the conclusion 
that respondent’s action was so utterly unjustified as to 
fall within the ambit of Helvering v. Taylor, 293 U.S. 507 
(1935). Moreover, it is well established that—at least 
where unconstitutional conduct is not involved—the courts 
will not inquire into the administrative policies and pro¬ 
cedures employed by respondent prior to making his deter¬ 
mination. Arthur Figueiredo, 54 T.C. 1508 (1970). 

Finally, petitioner contends that payment of a prior 
proposed deficiency was tantamount to a closing agreement 
and should preclude respondent from asserting any further 

2. In an estate tax case, unlike an income tax case, there is an 
overriding necessity to determine a value. See Burnet v. Logan, 283 
U.S. 404 (1931); Simpson, J., dissenting, in Stephen H. Dorsey, 
49 T.C. 606, 634-635 (1968). 
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deficiency. This argument must also be rejected. There 
is no evidence that the requirements that a closing agree¬ 
ment be in writing and signed by the Secretary of the 
Treasury or his delegate have been met. Sec. 7121; sec. 
301.7121-1, Proced. & Admin. Regs. Mere payment of an 
asserted deficiency does not satisfy those requirements. 
Payson v. Commissioner, 166 F. 2d 1008 (C.A. 2, 1948); 
cf. Helen Rich Findlay, 39 T.C. 580, 588-589 (1962), af¬ 
firmed in part and reversed in part on other issues 332 
F. 2d 620 (C.A. 2, 1964). 

We now turn our attention to the critical issue in this 
case—the determination of the fair market value of the 
sculptures at the time of Smith’s death. In the final anal¬ 
ysis, this is essentially a question of fact. Daniel S. Mc¬ 
Guire, 44 T.C. 801, 812 (1965). As we view the record 
herein, petitioner does not complain about the mathematical 
result of respondent’s calculation of value, if it is deter¬ 
mined that respondent accorded appropriate weight to the 
various elements involved. Indeed, the value attached by 
respondent to each piece of sculpture, if it had been sold 
separately, is identical with the value established by peti¬ 
tioner on the same basis. Where they part company is with 
respect to the weight to be accorded to the fact that each 
item would be sold on a market on which 424 other items 
would simultaneously be available. Respondent claims that 
such simultaneous availability would have no adverse im¬ 
pact and that the fair market value of each item should 
simply be determined by the price at which the item could 
be separately sold in the retail art market on a “one-at-a- 
tirne” basis in accordance with the provisions of section 
20.2031-l(b), Estate Tax Regs. 3 Petitioner asserts that 

3. Sec. 20.2031-1 (b). Valuation of property in general. The 
value of every item of property includible in a decedent’s gross estate 
under sections 2031 through 2044 is its fair market value at the time 
of the decedent’s death, except that if the executor elects the alternate 

(footnote continued on next page) 



82a 


findings of Fact and Opinion of Tax Court 

this is totally unrealistic in this case; that the problem 
qaust be viewed in the context of what could be obtained if 
nil 425 sculptures were offered for sale at the moment of 
d°iath; that any purchaser under these circumstances could 
pnly be a person or syndicate acquiring the bulk of the 
sculptures for resale; that such person would be required 
to make a large cash investment which could be recouped 
With an acceptable profit only over a long period of time; 


valuation method under section 2032, it is the fair market value 
thereof at the date, and with the adjustments, prescribed in that sec¬ 
tion. The fair market value is the price at which the property would 
phange hands between a willing buyer and a willing seller, neither 
being under any compulsion to buy or to sell and both having rea¬ 
sonable knowledge of relevant facts. The fair market value of a par¬ 
ticular item of property includible in the decedent's gross estate is 
pot to be determined by a forced sale price. Nor is the fair market 
yalue of an item of property to be determined by the sale price of the 
item in a market other than that in which such ite.n is most commonly 
sold to the public, taking into account the location of the item wher¬ 
ever appropriate. Thus, in the case of an item of property includible 
U\ the decedent’s gross estate, which is generally obtained by the 
public in the retail market, the fair market value of such an item of 
property is the price at which the item or a comparable item would 
be sold at retail. * * * The value is generally to be determined by 
ascertaining as a basis the fair market value as of the applicable valu¬ 
ation date of each unit of property. For example, in the case of 
shares of stock or bonds, such unit of property is generally a share 
of stock or a bond. Livestock, farm machinery, harvested and grow¬ 
ing crops must generally be itemized and the value of each item sepa¬ 
rately returned. Property shall not be returned at the value at which 
it is assessed for local tax purposes unless that value represents the 
fair market value as of the applicable valuation date. All relevant 
facts and elements of value as of the applicable valuation date shall 
be considered in every case. The value of items of property which 
were held by the decedent for sale in the course of a business gen¬ 
erally should be reflected in the value of the business. * * * [Em¬ 
phasis added.] 

This regulation was amended to read as above on June 7, 1965, 
a date subsequent to Smith’s death. See T.D. 6826, 1965-2 C.B. 367. 
Both parties have dealt with this case on the basis of the amended 
language nevertheless being applicable, and we have no reason to 
question this approach. See sec. 7805(b). Moreover, our ultimate 
decision as to the proper valuation would be the same, whichever 
regulation were applied. 
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and that such person would pay only 25 percent of the 
separate “one-at-a-time” value which, after a further dis¬ 
counting by one-third to take into account the effect of 
the contract with Marlborough, results in a valuation of 
$714,000. 

We find it unnecessary, in this unusual case, to make 
any hard-and-fast choice between the two approaches urged 
by the parties. 4 On the one hand, we think that the initial 
75-percent discount, which petitioner has applied to the 
“one-at-a-time” value in order to determine the price which 
a purchaser would pay for all the sculptures, is too high. 
On the other hand, we think that respondent should have 
given considerable weight to the fact that each item of 
sculpture would not be offered in isolation. We think that, 
at the very least, each willing buyer in the retail art market 
would take into account, in determining the price he would 
be willing to pay for any given item, the fact that 424 other 
items were being offered for sale at the same time. The 
impact of such simultaneous availability of an extremely 
large number of items of the same general category is a 
significant circumstance which should be taken into ac¬ 
count.® In this connection, the so-called blockage rule 
utilized in connection with the sale of a large number of 
securities furnishes a useful analogy. See Maytag v. Com¬ 
missioner, 187 P. 2d 962, 965 (C.A. 10, 1951), affirming a 
Memorandum Opinion of this Court; Helvering v. Maytag, 

4. For a discussion of some of the difficulties involved in apply¬ 
ing respondent’s regulations on a broad-brush basis, see “Federal 
Estate and Gift Taxation: Amended Regulations Change Valuation 
for Estate and Gift Taxes,” 1966 Duke L. J. 248 ct seq.; Report of 
the Committee on Estate and Gift Taxes, 19 Bull. A.B.A. Taxation 
Section, No. 4, p. 71 (July 1966). 

5. See sec. 20.2031-1 (b), Estate Tax Regs. fn. 3 supra: “All 
relevant facts and elements of value as of the applicable valuation 
date shall be considered in every case.” (Emphasis added.) Com¬ 
pare Bankers Trust Co. v. United States, 284 F. 2d 537 (C.A. 2, 
1960); Old Kent Bank & Trust Co. v. United States, 292 F Sunn 
48 (W.D. Mich. 1968). 
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125 F. 2d 55, 63 (C.A. 8, 1942), affirming a Memorandum 
Opinion of this Court; Helvering v. Safe Deposit & Trust 
Co. of Baltimore, 95 F. 2d 806, 811-812 (C.A. 4, 1938), af¬ 
firming 35 B.T.A. 259 (1937); Estate of Robert Hosken Da¬ 
mon, 49 T.C. 108, 117 (\967). We think that a museum or 
individual collector of art objects would not completely 
ignore the resale value of a given item, although it obvi¬ 
ously has far less significance than in the case of a dealer. 
Moreover, the “retail market” claimed by respondent may 
well encompass the use of an auction method of disposal 
(to be distinguished from the usual forced-sale concept) 
for at least a part of the art objects ;* in such a situation 
the presence of a large number of pieces on the market at 
one time would be a most material factor. Under the fore¬ 
going circumstances, we think that, in this case, the amount 
which an en bloc purchaser for resale would p^~ and the 
aggregate of the separate “one-at-a-time” values to be 
obtained by a variety of dispositions in the “retail market” 
would be the same. 

We have taken into account certain other elements in¬ 
volved in the valuation process as they existed at the mo¬ 
ment of death. These include 7 the fact that Smith’s reputa¬ 
tion as a sculptor had not fully blossomed; the relatively 
low level of acceptability of nonreprcsentational sculpure 
in the market place; the distribution of the 425 items ac¬ 
cording to size, period in Smith’s life during which they 
were created, and their expression, in relative terms, of the 
quality of Smith’s work; Smith’s tendency to work in series 

6. We note that art objects are frequently disposed of by way 
of auction (to be distinguished from a forced-sale auction) and that 
estimates of prices to be obtained by a sale of such objects in this 
fashion are of some significance. See Eugene P. Mathias, 50 T.C. 
994, 999 (1968). 

7. In listing such elements, we do not mean to imply that we 
have set forth every consideration which has influenced our decision 
herein. 
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and whether or not a given item was part of a complete 
series owned by Smith at his death; the number of sales 
by Smith (or his agents) in the 25 years before his deatli 
and the prices at which sales were made during the period 
immediately preceding and following death; 8 the fact that 
the bulk of the items was located at Holton Landing, N.Y., 
which was relatively inaccessible, and that a large number 
of the items could not have been readily transported to a 
location more accessible to potential buyers.® 

One element of value which petitioner urges be taken 
into account relates to its obligation to Marlborough by 
virtue of the exclusive agency contract which Smith made 
and which survived his death. Petitioner insists that any 
value based upon the gross sales price must be reduced by 
one-third to take into account the commissions to which 
Marlborough was entitled. We think any reduction in 
value with respect to this element is precluded by the de¬ 
cided cases. In Publicker v. Commissioner, supra, the court 
refused to permit the price which could be realized on the 
sale of a piece of jewelry to be reduced by the Federal 
excise tax wdiich would have been payable. Cf. also Estate 
of Frank Miller Gould, 14 T.C. 414 (1950). 10 The measure 
of value laid down by these cases is what could be received 
on, not what is retained from, a hypothetical sale. Even if 

8. Provit* d they are not too far removed from the critical date, 
sales before and after such date may be used to corroltorate the ulti¬ 
mate determination of value. In this case, we have given little weight 
to sales taking place more than 2 years after Smith’s death. See Fitts’ 
Estate v. Commissioner, 2 37 F. 2d 729, 731 (C.A. 8, 1956), affirming 
a Memorandum Opinion of this Court; Janies Cousnts, 11 B.T.A. 
1040, 1165 (1928); cf. sec. 20.2031-2(b), Estate Tax Kegs. 

9. Compare sec. 20.2031-1 (b), Estate Tax Kegs., fn. 3 supra, 
which recognized the propriety of “taking into account the location 
of the item.” 

10. While both Publicker and Gould are gift tax cases, the pro¬ 
visions relating to value in the gift and estate tax areas have been 
held to be in pari materia. Merrill v. Fahs, 324 U.S. 308, 311-313 
(1945). 
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one may question the equating of “price” with the gross 
price including tax, in situations involving the excise tax, 
it cannot be gainsaid that the “price” herein is what a pur¬ 
chaser would pay for a piece of sculpture. Cases such as 
Estate of Albert L. Salt, 17 T.C. 92 (1951), relied upon by 
petitioner, are not in point. Concededly, they limit the 
value of property subject to a restrictive agreement, but 
they, too, look to what the estate of the decedent can obtain, 
not to the net it will retain when the property is sold. Nor 
does an examination of the contractual relationship between 
Smith and Marlborough reveal sufficient elements to con¬ 
struct a joint venture which might have given Marlborough 
an interest in the sculptures themselves with a consequent 
effect on the value at death (cf. Raum, J., concurring, in 
Harry C. Porter, Transferee, 49 T.C. 207, 227 (1967))—an 
effect which we might add could have favorable as well as 
unfavorable aspects to a taxpayer in the valuation process. 

Having carefully considered the entire record herein, 
we conclude that the fair market value of the 425 sculptures 
at the moment of Smith’s death was $2,700,000. 

We now address ourselves to the remaining issue in the 
case, namely, the extent to which the commissions to which 
Marlborough was entitled are deductible as administration 
expenses under section 2053(a).' 1 

11. Sec. 2053. Expenses, Indebtedness, and Taxes 

(a) General Rule. —For purposes of the tax imposed by sec¬ 
tion 2001, the value of the taxable estate shall be determined by de¬ 
ducting from the value of the gross estate such amounts— 

(1) for funeral expenses, 

(2) for administration expenses, 

(3) for claims against the estate, and 

(4) for unpaid mortgages on, or any indebtedness in respect 
of, property where the value of the decedent’s interest therein, 
undiminished by such mortgage or indebtedness, is included in 
the value of the gross estate, 

as are allowable by the laws of the jurisdiction, whether within or 
without the United States, under which the estate is being admin¬ 
istered. 
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The argument of the parties essentially focuses on sec¬ 
tion 20.2053-3 (d), Estate Tax Regs., which provides in per¬ 
tinent part as follows: 

(d) Miscellaneous administration expenses. 

• • • 

(2) Expenses for selling property of the estate 
are deductible if the sale is necessary in order to pay 
the decedent’s debts, expenses of administration, or 
taxes, to preserve the estate, or to effect distribution. 
The phrase “expenses for selling property” includes 
brokerage fees and other expenses attending the 
sale, • • • 

This regulation Iuih been in effect in substantially the 
above form since 1910 and its restrictive language was sus¬ 
tained in Estate of Christine Swayne, 43 T.C. 190, 201-202 
(1964). Compare Ballancc v. United States, 347 F. 2d 419, 
423 (C.A. 7, 1965). 

The respondent concedes that, to the extent that the 
sculptures had to be sold to pay taxes, debts, etc., commis¬ 
sions attributable to such sales are deductible. Petitioner 
argues that additional Marliiorough commissions 1 - are de¬ 
ductible on the ground that they were incurred to preserve 
the estate and/or they were incurred in order to effect dis¬ 
tribution of the estate. We think petitioner’s claim must 
be rejected. Estate of Christine Swayne, supra. 

12. It is not clear to us the precise extent to which petitioner 
claims deductibility—i.e., whether it would limit its claim to those 
commissions actually revealed by this record as having been paid or 
whether it would anticipate that a favorable decision on our part 
would entitle it to keep the question of tax liability open until the 
estate had made its last, sale and paid the applicable commissions to 
Marlborough, an event which has ap]»rently not yet taken place. In 
view of our disposition of the issue at hand, we lind it unnecessary 
to seek clarity on this point. 
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The mere fact that the commissions claimed by peti¬ 
tioner herein to be deductible were allowed by the New York 
Surrogate’s Court is not sufficient. The clause “as are 
allowable by the law's of the jurisdiction • • • under which 
the estate is being administered,” contained in section 
2053(a), establishes a threshold and not an exclusive con¬ 
dition; the requirements of respondent’s regulations must 
also be satisfied. Pitner v. United States, 388 F. 2d 651, 
659-660 (C.A. 5, 1967); Estate of Christine Swayne, supra. 
Compare Estate of Janies G. Todd, Jr., 57 T.C. 288 (1971), 
where we held that the claimed expense had both been al¬ 
lowed by the Probate Court and was necessarily incurred 
to preserve the estate. Compare also Dauphin Deposit 
Trust Co. v. McGinnes, 208 F. Supp. 228, 237-238 (M.D. Pa. 

1962) , affirmed on another issue 324 F. 2d 458 (C.A. 3, 

1963) , and In Re Bartlett’s Estate, 153 F. Supp. 674, 678 
(E.D. Pa. 1957), both of which rested on a presumption of 

necessity” under Pennsylvania law. 

Clearly, there was no necessity under the will to sell the 
sculptures beyond the point necessary to discharge funeral 
and administration expenses and claims. Indeed, the will 
itself contemplated a distribution of the sculptures in kind 
to the trusts for the benefit of Smith’s daughters. Smith 
was under no obligation to support his daughters after his 
death nor were his executors under any such obligation. 
In Re Garcy’s Trust, 19 App. Div. 2d 811, 243 N.Y.S. 2d 
464 (1st Dept. 1963). The trust was the vehicle for support 
and, if cash were necessary for that purpose, the trustees, 
not the executors, were the ones required to make the deci¬ 
sion to sell and it is they who would have incurred the 
concomitant obligation to pay Marlborough its commission. 
To the extent that the executors made decisions to sell in 
order to provide support money, they were acting on behalf 
of the trust and not on behalf of the estate. Cf. Sharpe’s 
Estate v. Commissioner, 148 F. 2d 179, 181 (C.A. 3, 1945). 

We are not impressed with petitioner’s argument that, 
because of the volatile nature of the art market, it was nec- 
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essary in order to “preserve the estate” to accept any 
reasonable offer which may have been made. Such a gen¬ 
eral thesis applies in almost every estate situation and the 
area of discretion vested in the executors is very broad 
indeed. In fact, the schedule of actual sales and the increas¬ 
ing prices the executors were able to obtain indicate that 
haste might well have made waste. Certainly, there is 
nothing in the record to justify analogizing the sculptures 
to perishable goods, which by their very nature have to be 
sold promptly, or with an unexpectedly serious develop¬ 
ment which sometimes may make sales the sine qua non of 
preserving the estate. 

The regulations appear to be directed toward safeguard¬ 
ing the integrity of the estate tax by making certain that 
udministrution expenses which are properly deductible will 
normally be limited to those which could be anticipated as 
being necessarily incurred and paid during the period of 
administration. To allow the commissions to the extent 
claimed by the petitioner herein would seriously undermine 
the achievement of that sound objective. 1 * Moreover, there 
can be no assurance that all or any specific number of art 
objects would in fact be sold with the result that the amount 
of commissions payable would, in any event, be highly 
speculative. Cf. Estate of .John B. Sharpe, 3 T.C. 612, 626 
(1944), affirmed sub nom. Sharpe's Estate v. Commis- 
sioner, 148 F . 2d 179 (C.A. 3, 1945). 14 

13. A similar result would obtain if deduction of commissions 
were allowed on the basis that they were claims against the estate, 
contingent and speculative at death but Incoming a reality during 
the period of administration. Moreover, any such riftionale might re¬ 
quire an evaluation of the contract as an asset insofar as it enabled 
the estate to obtain Marlborough’s services. Cf. Commissioner v. 
Wragg, 141 F. 2d 638 (C.A. 1, 1944); Parrott v. Commissioner, 30 
F. 2d 792 (C.A. 9, 1929); compare Estate of George Herbert Atkins, 
2 T.C. 332, 346-347 (1943). 

14. We also note that the obligation to use Marlborough as a sell¬ 
ing agent had only approximately 3 years to run at the time of 
Smith’s death. 



90a 


Findings of Fact and Opinion of Tax Court 

We hold that petitioner’s deduction under section 2053 
is limited to amounts paid for administration expenses, 
debts, and taxes in the sum of $390,481.20 plus $289,661.65 
representing commissions paid to Marlborough, without 
prejudice to petitioner’s rights under Rule 51. 15 

Reviewed by the Court. 

Decision will be entered under Rule 50. 


Tietjens, «/., dissenting and concurring: This case was 
tried before Judge John W. Kern. Judge Kern died before 
he decided the case which then was assigned to me without 
objection. 

I do not disagree on the valuation issue so far as the 
discussion of the legal principles to be applied is concerned. 
I would, however, give more weight to the actual sales 
prices of various pieces of statuary sold both before and 
after the sculptor’s death as well as uncontested evidence 
of values placed on the separate pieces by both the respond¬ 
ent and petitioner if they had been sold separately. Ac¬ 
cordingly I would find the fair market value of the 425 
sculptures to be $4,284,000. 

On the remaining issue I concur. 


Goffe, J., concurring in pa r t, dissenting in part: I con¬ 
cur with the majority of the Court as to the fair market 
value of the sculptures at the date of decedent’s death but 
I must respectfully dissent on the issue of the extent of 
deductibility of selling commissions as adminstration ex¬ 
penses. 

IS. Since the amount of $289,661.65 does not include an allow¬ 
ance for commissions on sales necessary to raise the funds with which 
to pay any estate taxes beyond those already paid, i.e., the additional 
estate tax resulting from our decision herein, a further deduction for 
such commissions and any other items encompassed within Rule 51 
should be taken care of in the Rule 50 computation. 


I 
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Petitioner did not raise ns an issue the possible inva¬ 
lidity of section 20.20;13-3(d) (2), Estate Tax Regs. The 
opinion of the majority, however, determines that such 
section of the regulations is valid because of its age, its 
approval in Estate of Christine Suayne, supra, and because 
it is necessary in order to safeguard “the integrity of the 
estate tax by making certain that administration expenses 
which arc properly deductible will normally be limited to 
those which could be anticipated as being necessarily in¬ 
curred and paid during the period of administration.” 

I am constrained to dissent because I think it obvious 
that the section of the regulations is clearly outside the 
scope of the Code and contrary to the intent of Congress; 
the age of the section gives it no validity because it is con¬ 
trary to the committee reports covering reenactment of the 
Code section; and because this Court did not pass upon the 
validity of the section in Sirayne, but has, instead, ignored 
the application of the section in other cases, as have other 
courts. 

Section 2053 (a)(2) of the Internal Revenue Code of 
1954 provides as follows: 

SEC. 2053. EXPENSES, INDEBTEDNESS, AND 
TAXES. 


(a) General Rule.— For purposes of the tax im¬ 
posed by section 2001, the value of the taxable estate 
shall be determined by deducting from the value of 
the gross estate such amounts— 

(1) for funeral expenses, 

(2) for administration expenses, 

(3) for claims against the estate, and 

(4) For unpaid mortgages on, or any indebted¬ 
ness in respect of, property where the value of the 
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decedent’s interest therein, undiminished by such 
mortgage or indebtedness, is included in the value 
of the gross estate, 

as are allowable by the laws of the jurisdiction, 
whether within or without the United States, under 
which the estate is being administered. 

Section 20.2053-3(d) (2), Estate Tax Rege., provides as 
follows: 

(d) Miscellaneous administrative expenses. 

• • • 

(2) Expenses for selling property of the estate 
are deductible if the sale is necessary in order to pay 
the decedent’s debts, expenses of administration, or 
taxes, to preserve the estate, or to effect distribution. 
The phrase “expenses for selling property” includes 

brokerage fees and other expenses attending the sale, 

• • • 

It is apparent that the regulations impose a limitation 
upon the deductibility of selling expenses not prescribed 
by the Code, to wit, the sale giving rise to the expense must 
be necessary in order to pay the decedent’s debts, expenses 
of administration, or taxes, to preserve the estate or to 
effect distribution. It is this limitation which the majority 
of the Court applies against the petitioner to reduce its 
deduction for selling expenses. 

I am not unmindful of the principle of statutory re¬ 
enactment upon which the majority apparently relies for 
its observation that the section 20.2053-3(d) (2) of the regu¬ 
lations has been in effect since 1919. The principle of 
statutory reenactment is a rule of statutory construction 
and must be indulged in to find that Congress, by enacting 
section 2053(a)(2) of the Internal Revenue Code of 1954, 




93a 


Findings of Fact and Opinion of Tax Court 

intended to incorporate therein section 81.35 of Regs. 105 
(not materially different from section 20.2053-3(d) (2), Es¬ 
tate Tax Regs.). The committee reports for the Internal 
Revenue Code of 1954 reflect no consideration of section 
81.35 of Regs. 105. House Report No. 1337 is as follows: 

O. Expenses, indebtedness, and taxes (sec. 2053) 

Funeral expenses, administration expenses, 
claims against the estate und unpaid mortgages are 
deductible in computing the taxable estate under 
present law. However, this deduction is limited to 
those expenses allowable by the laws of the juris¬ 
diction under which the estate is being administered 
and cannot exceed the value of the property in¬ 
cluded in the gross estate subject to claims, that is, 
the probate estate. Thus, if the decedent has placed 
most of his assets in a trust (not includible in his 
probate estate) funeral and other expenses actually 
paid • • • out of the trust assets are not allowed 
as a deduction to the extent they exceed the value 
of the property in the probate estate. 

These arbitrary distinctions have been removed 
under your committee’s bill. Expenses incurred in 
connection with property subjected to the estate tax, 
although not in the probate estate, are to be allowed 
as deductions, if the expenses are of the type which 
would be allowed as deductions if the property were 
in the probate estate and they are actually paid 
within 1 year of the decedent’s death. 

In addition, expenses in connection with prop¬ 
erty subject to claims are to be allowed without 
regard to the total value of the probate estate if 
they are paid within the period provided for the 
assessment of the estate tax. [H. Rept. No. 1337, 
to accompany H.R. 8300 (Pub. L. No. 591), 83d 
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Cong., 2d Sess., p. 91 (1954). S. Rept. No. 1622, to 
accompany II.R. 8300 (Pub. L. No. 591), 83d Cong., 
2d Seas., pp. 124-125 (1954).] 

The lack of indication that Congress considered the 
regulations brings the matter into precisely the holding of 
the Supreme Court in Commissioner v. Glenshaw Glass Co., 
348 U.S. 426 (1955), where the Court stated at page 431 
of its opinion: 

Re-enactnlent—particularly without the slightest 
affirmative indication that Congress ever had the 
Highland Farms decision before it—is an unreliable 
indicium at best. 

I submit that Congress considered only the limitation 
of State law in enacting section 2053(a)(2) of the Internal 
Revenue Code of 1954 as the report quoted above obviously 
demonstrates. 

The majority feels that the limitation imposed only by 
the regulations is necessary to safeguard the integrity of 
the estate tax. Congress apparently did not feel such a 
safeguard was necessary. Con{ s provided that deduc¬ 
tions for selling expenses were allowable if permitted un¬ 
der State law. That is the sole limitation provided by 
Congress in the statute and reflected in the committee re¬ 
ports. If additional safeguards are needed they should 
come from Congress, not from the Secretary or his delegate 
in the form of unauthorized regulations. In my opinion 
the integrity of the estate tax must be safeguarded from 
unauthorized and unwarranted limitations imposed by reg¬ 
ulations as well as abuses which may occur elsewhere. 

The majority indicates that section 20.2053-3(d)(2), 
Estate Tax Regs., has been sustained by this Court in 
Estate of Christine Swayne, supra. Nothing in that opin¬ 
ion indicates that the validity of the regulations was chal- 



95a 


Findings of Fact and Opinion of Tax Court 

lenged. The Court did not state that the regulations were 
valid. In the instant case the validity of the regulations 
was not challenged but the majority of the Court under¬ 
takes to decide they are valid. The opinion ir Q wayne 
distinguishes Estate of Louis Sternberger, 18 x.C. 836, 
0^952), affd. 207 F. 2d 600 (C.A. 2,1953), reversed on other 
grounds 348 U.S. 187 (1955).' It is distinguished on the 
ground that the Sternberger estate; was being administered 
under the laws of New York rather than under the laws 
of Connecticut where the Swayne estate was being admin¬ 
istered. The Court specifically found in Sternberger that 
the proceeds from the property sold which gave rise to the 
expenses deducted were not needed to pay debts or expenses 
but were allowable under New York law. I believe the 
Sternberger case is squarely in point and the majority 
opinion herein is incorrect where it says at pages 660-661 
that: 

The mere fact that the commissions claimed by 
petitioner herein to be deductible were allowed by 
the New York Surrogate’s Court is not sufficient. 
The clause “as are allowable by the laws of the 
jurisdiction * * * under which the estate is being 
administered,” contained in section 2053(a), estab¬ 
lishes a threshold and not an exclusive condition; the 
requirements of respondent’s regulations must also 
be satisfied. • • • 

My position is supported by the opinion of the U.S. 
Court of Appeals for the Seventh Circuit in Ballance v. 
United States, 347 F. 2d 419 (C.A. 7, 1965). It may well 
be that in fulfilling the test of allowability under State law 
the taxpayer is also fulfilling a requirement of that section 
of the regulations which I find invalid. Be that as it may, 

1. The issue of deductibility of selling expenses in Sternberger 
was not raised on appeal. 
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the test is still State law. See Dauphin Deposit Trust Co. 
v. McGinnes, 208 F. Supp. 228 (M.D. Pa. 1962), affirmed 
on another issue 324 F. 2d 458 (C.A. 3, 1963), and In Re 
Bartlett’s Estate, 153 F. Supp. 674 (E.D. Pa. 1957). 

I believe this situation existed in our opinion in Estate 
of James S. Todd, Jr., supra, cited by the majority; i.e., 
allowability under State law fulfilled the test set forth in 
the regulations. I see nothing in the Todd opinion, how¬ 
ever, indicating that the validity of the regulations was in 
issue or necessarily determined to be valid. 

For the foregoing reasons, I believe petitioner should 
be allowed to deduct all the selling expenses paid. 

Forrester, Dawson, and Hoyt, JJ., agree with this con¬ 
curring and dissenting opinion. 

Whitey, J., agrees only with respect to the dissent. 
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Agreed Computation Under Rule 50, 
January 11, 1974 

Respondent’s Computation for Entry of Decision 

UNITED STATES TAX COURT 
Docket No. 4251-69 


Estate of David Smith, 


v. 


Petitioner, 


Commissioner of Internal Revenue, 

Respondent. 


Tiie attached computation is submitted, on behalf of 
the respondent, in compliance with the Court’s opinion 
determining the issues in this case, together with a pro¬ 
posed decision which is being lodged concurrently with said 
computation. 

This computation is submitted without prejudice to re¬ 
spondent’s right to contest the correctness of the decision 
entered herein by the Court. 

Jan 11 1974 

/s/ Meade Whitaker— DWG 
Meade Whitaker 
Chief Counsel 
Internal Revenue Service 

Of Counsel: 

Robert A. Bridges 
Director, 

Tax Court Litigation Division 

St. Clair Reeves 
Attorney, 

Internal Revenue Service 
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Computation Statement 

CC:TC:Tr:SR 

In re: Estate of David Smith, Deceased, 

Ira M. Lowe, Clement Greenberg, 

Robert Motherwell, Co-Executors 
2700 Que Street, N.W. 

Washington, D.C. 

Docket No. 4251-69 

Date of Death: May 23, 1965 

Estate Tax 

Deficiency $71,433.51 

The petitioner may claim additional credit for State 
death tax in the amount of $1,489.01 provided proof of such 
payment is presented to the Internal Revenue Service with¬ 
in the statutory period. 

The details supporting the above computation are set 
forth on attached pages 1 to 4, inclusive. 

Without prejudice to the right of appeal, it is agreed 
that the attached computation is in accordance with the 
opinion of the Tax Court in the above-entitled case. 

/s/ Ira M. Lowe 

Ira M. Lowe 
Counsel for Petitioner 


Details Supporting Computation 

(See Opposite 
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Decision Entered January 30, 1974 

UNITED STATES TAX COURT 
Docket No. 4251-69 


Estate of David Smith, Etc., 


v. 


Petitioner, 


Commissioner of Internal. Revenue, 

Respondent. 


Pursuant to the opinion of the Court filed February 23, 
1072, and incorporating herein ihe facts recited in the re¬ 
spondent’s computation as the findings of the Court it is 
Ordered and Decided: that there is a deficiency in es¬ 
tate tax due from the petitioner in the amount of $71,433.51. 


Entered: Jan 30 1974 


Theodore Tannenwald, Jr. 

Judge. 


It is hereby stipulated that the foregoing decision is in 
accordance with the opinion of the Court and the respond¬ 
ent’s computation, and that the Court may enter this deci¬ 
sion, without prejudice to the right of either party to con¬ 
test the correctness of the decision entered herein. 

/a/ Ira M. Lowe 

Ira M. x>we 
Counsel for Petitioner 

/a/ Meade Whitaker —DWG 

Meade Whitaker 
Chief Counsel 
Internal Revenue Service 
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Notice of Appeal 

UNITED STATES TAX COURT 
Washington, D. C. 

Docket No. 4251-69 


Estate of David Smith, Deceased, Ira M. Lowe, Clement 
Greenuero, Robert Motherwell, Co-executors, 

Petitioners, 


v. 


Commissioner of Internal Revenue, 

Respondent. 


Notice is hereby given that petitioners, the Estate of 
David Smith, Deceased, Ira M. Lowe. Clement Greenberg, 
and Rober Motherwell, Co-executors, hereby appeal to the 
United States Court of Appeals for the Second Circuit 
from that part of the decision of this court entered in the 
above-captioned proceeding on the 30th day of January, 
1974 relating to the limitation of the deduction under Sec¬ 
tion 2053 of the Internal Revenue Code of 1954 for commis¬ 
sions paid to the Marlborough-Gerson Galleries to less than 
the full amount of such commissions. 

Dated: April 24, 1974 


/s/ M. Bernard Aidinoff 

M. Bernard Aidinoff 

c/o Sullivan & Cromwell, 

48 Wall Street, 

New York, N. Y. 10005. 
Telephone No. (212) 952-8100 













